
IN THE HIGH COURT OF THE UNITED REPUBLIC OF TANZANIA 
IN DISTRICT REGISTRY OF MUSOMA

AT MUSOMA

MISCL. LAND APPLICATION NO. 74 OF 2020

{Arising from the Judgment of the District Land and Housing Tribunal for 
Mara at Musoma in Appeal No. 85 of 20IT)

SANANE TANGA...........................................................APPLICANT

VERSUS 
BUINDA MATAMBO................................................. RESPONDENT

RULING
5h and 12h February, 2021

KISANYA, J.:

In this application, Sanane Tanga has moved the Court to be 

pleased to revise the proceedings and orders of the District Land and 

Housing Tribunal for Mara at Musoma in Land Appeal No. 85 of 2011. The 

application is supported by an affidavit sworn by the applicant, Sanane 

Tanga on 22nd October, 2020.

I find it pertinent to state a brief background that bred this 

application, albeit briefly. Sanane Tanga unsuccessfully sued Buinda 

Matambo (the respondent) before the Bukumi Ward Tribunal hence forth 

referred to as "the trial tribunal" for trespassing into his clan land. That 

decision aggrieved Sanane Tanga. He appealed to the District Land and 

for Mara at Musoma (hereinafter referred to as the "first
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appellate tribunal"). The respondent raised a preliminary objection on a 

point of law that Sanane Tanga had no authority/ locus standi to represent 

other family members. Upon hearing the parties, the first appellate 

Tribunal upheld the preliminary objection. It went on to dismiss the appeal 

with costs.

It is the said dismissal order which prompted the application at 

hand. The ground for revision is articulated in paragraph 5 of the affidavit 

in support of the application where Sanane Tanga avers that:

"...that the appellate forum found that my standing before the 

ward Tribunal was wanting. That since the same was 

incompetent, then the appeal itself was. That the dismissal 

dosed doors for others and myself to have the case heard on 

merits; and that incompetency and irregular order dismissing 

the appeal could only be made good by this Court, hence the 

application."

At the hearing of this application, Mr. Baraka Makowe, learned 

advocate entered appearance for the applicant. On the other side, the 

respondent enjoyed the legal services of Mr. Evance Njau, learned 

advocate.

Mr. Makowe prayed to adopt the applicant's affidavit as part of his 

submission. He conceded that the applicant had no locus standi to institute
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the land complaint before the trial tribunal and file an appeal to the first 

appellate tribunal. However, he argued that the first appellate tribunal 

erred in making the dismissal order. It was argued by learned counsel 

that, since the applicant had no locus standi, the matter before the trial 

tribunal and first appellate tribunal was incompetent. Therefore, he urged 

this Court to quash and set aside the dismissal order and strike out the 

appeal in lieu thereof.

In rebuttal, Mr. Njau adopted the respondent's counter affidavit. 

Contrary to the preliminary objection raised by his client before the first 

appellate tribunal, Mr. Njau contended that the applicant had locus standi 

and that the appeal ought to have been heard on merit. His argument was 

based on the fact that, the applicant testified before the trial tribunal to be 

lawful owner of the disputed land. However, the learned counsel conceded 

that an incompetent appeal cannot be dismissed. Mr. Njau maintained his 

position that the preliminary objection was devoid of merit and asked me 

to order the appeal to proceed on merit.

When Mr. Makowe rose to rejoin, he submitted that in terms of 

evidence adduced before the trial tribunal, the disputed land belonged to 

the applicant's family or clan. Thus, the learned counsel..reiterated his



Having heard the submissions from both parties and after reading 

the evidence on record, the issue for consideration is whether the present 

application is meritorious.

It is not disputed that, the respondent raised a preliminary objection that, 

the appellant had no locus standi to represent other family members. It is 

also not disputed that, the appellant conceded to the preliminary objection 

which was sustained by the first appellate tribunal. The first question is 

whether the first appellate tribunal was right in upholding the preliminary 

objection.

As rightly submitted by Mr. Makowe, the applicant testified before 

the trial tribunal that the disputed land belonged to his family/clan. He did 

adduce that the disputed land was his. In that regard, he has no locus 

standi to institute the land complaint and appeal arising there on behalf of 

the family or clan. Thus, the first issue is answered in affirmative. The 

appellate tribunal was right in sustaining the preliminary objection.

Furthermore, it is also not disputed that upon sustaining the 

preliminary objection, the first appellate dismissed the appeal. The next 

issue is whether the dismissal order was properly entered. Mr. Makowe is 

of the view that the appeal ought to have been struck out on the reason 

that the matter was incompetent before the trial and first appellate



tribunal.

The words "striking out" and "dismissing" carry different connotation 

and implication in law. The word "dismissal" connotes that the appeal or 

matter is competent before the court or tribunal and determined 

accordingly. On the other side, the words "striking out" implies that, the 

appeal or matter is incompetent and not worthy of consideration. This 

distinction was underscored by the Court of Appeal in Eastern Africa in 

Ngoni- Matengo Cooperative Marketing Union Ltd. vs Alimahomed 

Osman (1959) EA577 where it was stated:

..... This court, accordingly, had no jurisdiction to entertain it, what 

was before the court being abortive, and not a properly constituted 

appeal at all. What this court ought strictly to have done in each 

case was to "strike out" the appeal as being incompetent, rather 

than to have "dismissed" it: for the tatter phrase implies that a 

competent appeal has been disposed of, white the former phrase 

implies there was no proper appeal capable of being disposed of

In this case, the ruling of the learned chairperson of the first 

appellate tribunal is ambiguous. At first, he upheld the preliminary 

objection that the applicant had no locus standi. Later on, he held that the 

applicant had locus standi to represent other family members. In the end, 

he dismissed the appeal. For easy of reference, the extract of the ruling is 

reproduced hereunder:
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"...hence the appellant was wrong to sue on behalf of the 

family members. Hence Mr. Makowe conceded that the entire 

proceedings be dismissed with costs.

Under these circumstances, I total (sic) agree with the raised 

P.O that the appellant has locus standi to represent other 

family members.

That said the appeal is hereby dismissed with costs."

As stated earlier on, the applicant conceded to the preliminary 

objection that, he had no locus standi to represent his family members. 

This implies that the application filed before the trial tribunal and the 

appeal lodged in the first appellate tribunal were incompetent. Guided by 

the above decisions, the proper recourse was for the Tribunal to nullify the 

proceeding of the Ward Tribunal and strike out the appeal before it.

For the foresaid reasons, I find merit in the instant application and 

allow it. In the exercise of revisional power vested in this Court by section 

43(1) of the Land Disputes Act, Cap. 216, R.E. 2019, the ruling of the 

District Land and Housing Tribunal is revised and the following orders 

issued:

(a) The proceedings of the Bukumi Ward Tribunal are hereby 

nullified and judgement and decree arising thereto quashed 

and set aside as the applicant had no locus standi to sue on 
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behalf of the family/clan.

(b) The appeal before the District Land and Housing Tribunal for 

Mara at Musoma was incompetent because it arose from 

incompetent proceedings. In consequence, the appeal is 

hereby struck out, its proceedings nullified and the ruling and 

orders arising thereto quashed and set aside.

Due to the circumstances of this case, each party shall bear its 

costs. It is so ordered.

DATED at MUSOMA this 12th February, 2021.

Court: Ruling delivered this 12th February, 2021 in the presence of

Ms. Buinda Matambo the respondent and Mr. Simon Lubili RMA, in
the absence of the applicant.

M.A.Moyo
DEPUTY REGISTRAR
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