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IN THE HIGH COURT OF TANZANIA 

AT MTWARA 
 

                              LAND CASE APPEAL NO. 25 OF 2015 
 

(From the decision of the District Land and Housing Tribunal of Lindi 
District at Lindi in Land Application No. 15 of 2010) 

 

JAMAL ABDILLAH BAKARI  

(new Administrator of the    ……………….. APPELLANT 

Estate of the late Abdillah Bakari       

 

                                                      VERSUS 

MBARAKA  A.  BAKARI ..………………………………… RESPONDENT 

 

Date of Judgment: 02/12/2016 

JUDGMENT 

F. Twaib, J. 

The two parties in this case are half-brothers. They share the same father, 

the late Abdillah Bakari. The appellant Jamal Abdillah Bakari is the current 

administrator of the estate of their father. The two of them are locked up in 

a dispute over the ownership of a house situate on a plot of land known as 

Plot No. 64 Block “E”, Lindi Township. While the appellant maintains that the 

suit property is part of the estate of their later father, the respondent, 

Mbaraka Abdillahi Bakari, claims to be the owner thereof, having been given 

the same by the father when he was still a child. The background to the 

dispute between the two is as under. 
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The respondent filed a suit before Lindi District Land and Housing Tribunal 

challenging the inclusion of the disputed property in the estate of the late 

Abdillah Bakari. His position is that the deceased built the house for him as 

a sole owner thereof. His claimed that his late father had taken an oath 

during his life time that he would build a House for the first son he would 

get by Mwajuma Mohamed Shambu, who was his first wife. The respondent 

happened to be the said first son to Mwajuma Shambu and the late Abdillahi 

Bakari and, consequently, he executed his oath by building the house in 

dispute for him.  

The respondent further alleged that he was told about his father’s pledge by 

his step-father and the Certificate of Occupancy and Letter of Offer was 

written his name (Mbaraka Abdillah Bakari). Juma Abdillah Bakari (DWI) who 

was the first Administrator of the deceased estate, testified that the suit 

property belonged to the late Abdillah Bakari, which was why he included it 

in the deceased’s estate. Trial ensued and, at the end, the District Land and 

Housing Tribunal declared the respondent the lawful owner of the suit plot. 

The appellant was dissatisfied with the decision, hence this appeal. 

The memorandum of appeal has five grounds. In brief terms, the appellant 

states that the trial Chairman erred in law and fact in: 

1) Considering hearsay evidence in favour of the respondent; 

2) Basing his judgment partly relying on exhibits that were not part of the 

exhibits admitted during the proceedings; 

3) Not taking into account the age of the respondent and the time when 

the disputed land was bought (1968 and 1970) when the property was 
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registered and the respondent was an infant at the time who could not 

enter into a contract, read or write; 

4) In entertaining the suit which was time-barred; 

5) Not considering that all the documents concerning the suit property 

was signed by the late Abdillah Bakari and not the respondent. 

The hearing of the appeal was by a way of written submission and both 

parties who were unrepresented complied with the Court’s order. 

In their written submissions, the parties canvassed all the five grounds. 

However, while composing the judgment, it became clear that the appeal 

can be disposed of by considering only two grounds of appeal (the second 

and fourth) which raised two main issues: Time limitation, and reliance by 

the trial Chairman of documents that were not properly produced during 

trial. I now turn to consider these two issues. 

In support of the first issue, the appellant submitted that the record shows 

that in 1994 the late Abdillahi Bakari transferred the ownership of the plot 

from the respondent to himself. The respondent was present and old enough 

at the time, he was aware of everything that was going on, but waited until 

their father passed away and, in 2010 (some sixteen years later), he 

instituted the suit. The appellant argued that the law of limitation for a suit 

to recover land is twelve years. According to him, the cause of action arose 

in 1994 when the late Abdillahi Bakari executed an affidavit for the transfer 

of the suit property to himself. The appellant thus prayed that the 

proceedings of the Tribunal, its judgment and decree be quashed with costs.  
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He cited the case of Yussuf Vuai Zyuma v. Mkuu wa Jeshi la Ulinzi and 

Another Civil Appeal No. 15 of 2009 CAT Zanzibar (unreported) to support 

his argument.  

On the second ground, the appellant submitted that the Chairman erred in 

basing his judgment on documents which were not duly exhibited. He 

referred the Court to page 5 of the judgment, where the Chairman lists down 

five documents which the Tribunal ordered the appellant to submit, as they 

were in his custody as the administrator of the estate of the late Abdillahi 

Bakari. At no point during trial were these documents mentioned, let alone 

admitted. He argued that the Tribunal should not have relied upon those 

documents, since they were not duly admitted in evidence. 

Beginning with the issue of time limitation, it would appear that the same 

raises issues of fact in dispute. The respondent (the original applicant) claims 

that the cause of action arose when his name was replaced by that of the 

late Abdillahi Bakari in 2008, and hence, the suit was not time-barred. The 

appellant, on his part, relied on the fact that the affidavit of change of name 

was executed in 1994 to argue that the cause of action arose in 1994. The 

respondent main argument against this ground (though he also argued on 

its merits) is that the appellant cannot raise the issue on appeal. He cited 

the case of Shilalo Masanje v. Lobulu Ngateya [2001] TLR, page 372, 

to support this argument. 

Indeed, in such a situation, where the parties allege differently as to when 

the cause of action arose, the court (the Tribunal in this case) is enjoined to 

frame it as an issue of fact and determine it after trial on the basis of the 



5 

 

evidence adduced. The Tribunal was not called upon to determine it, as the 

appellant (respondent therein) never raised it as an issue. It is thus my view 

that he cannot raise it on appeal, since it would require evidence. He is 

deemed to have admitted the point of fact as to when the cause of cation 

arose.  

It is to be understood that such an issue becomes a legal issue only when it 

is apparent on the face of the applicant’s pleading which commences the suit 

or by necessary implication. If the appellant wanted to make it an issue, he 

should have raised it in his defence, thereby making it one of the issues of 

fact for the Tribunal’s determination and, if he succeeded in proving it, the 

Tribunal could have ruled in his favour: See Abdallah Mfaume Hamisi & 

7 Others v Azimio Housing Estate Ltd., Land Case No. 7 of 2014 (HCT 

Mtwara, unreported). His omission to raise it at the appropriate time would 

be an afterthought. I would thus dismiss the first ground of appeal and hold 

that the application was not time-barred. 

The second ground of appeal centres on the learned Chairman’s reliance on 

five documents that were not, in the appellant’s view, properly admitted. In 

response, it was the respondent’s contention that the duty of the Court or 

adjudicators is to make sure that justice is done. Justice cannot be done if 

no satisfactory records or exhibits are tendered. That the law does not 

prohibit the trial Court to inquire or order the production of any documents 

which it thinks can be useful in reaching to the fair decision, he surmised. 

He further said that the appellant never raised an objection against the 

documents in the trial Tribunal nor did he question their legality.  The 

documents were in the custody of the appellant and since the only way to 
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establish ownership was to have those documents, the trial Tribunal perfectly 

right in ordering their production.  

The record of the Tribunal shows that when the defence evidence was 

closed, the Chairman wrote: “Since neither of the party gave evidence 

(documentary) on the ownership of the house, we need to call the Land 

Officer to come as a Tribunal witness so that he can tender the documents 

pertaining to the owner of the suit house.”  He scheduled the case for 

hearing on 17/08/2010. On that day, the said Land Officer did not appear as 

he was sick. The matter was re-scheduled for hearing on 16/09/2010. Again, 

for unknown reasons, the Land Officer did not appear. Then the proceedings 

record the following exchange between the parties and the Tribunal: 

Respondent: “I have the documents of ownership over the suit Plot 

and I am ready to tender the same in Court if the Land Officer is not 

ready” .  

The applicant now respondent is recorded that: 

Applicant: “I have no objection”.  

Then the Tribunal stated that am quoting: 

Tribunal: “The respondent shall submit to the Tribunal all the 

documents pertaining to the ownership of the said Plot”.  

The Tribunal then scheduled the date for judgment, which was subsequently 

delivered on 10th February, 2011. 
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It is clear from the above that the said documents were not tendered and 

admitted before the Tribunal in the presence of both parties. The Tribunal 

simply stated “the respondent shall submit to the Tribunal all the documents 

pertaining to the ownership of the said Plot” and then fixed the matter for 

judgment. Hence, none of the parties had an opportunity to say anything 

regarding the documents. Worse still, it was on the strength of the same 

documents that the Chairman based his decision (see pages 5 and 6 of the 

Tribunal’s judgment). In Shemsa Khalifa and 2 Others v. Suleiman 

Hamed Abdalla, Civil Appeal No. 82 of 2012, CAT (unreported) at page 7 

it was held: 

“At this juncture, we think our main task is to examine whether it was proper for 

the trial Court and other subsequent Court in appeals to rely upon in their 

judgments the said documents, the said documents which were not tendered and 

admitted in Court. We out rightly are of the considered pinion that it was improper 

and substantial error for the High Court and all other Courts below in this case to 

have relied on a document which was neither tendered nor admitted in Court as 

exhibit. We  hold that this led to a grave miscarriage of justice.” 

That is what happened in this case. The Chairman based his decision on 

documents which were not tendered and admitted by the Tribunal. With 

respect, the learned Chairman erred in the procedure he adopted in bringing 

the five documents onto the record of the case and ultimately in relying 

thereon for his decision.  

However, I am also of the decided view that the documents are relevant and 

crucial in the determination of the issue of ownership that the Tribunal had 

to determine. The learned Chairman was therefore correct in requiring the 
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production of the documents in order to have all relevant documents before 

him.  

In the circumstances, therefore, this is a fit case for the invocation of this 

Court’s revisional jurisdiction to order the trial Tribunal to take additional 

evidence with regard to the evidence comprised in the five documents listed 

on page 5 of the judgment, namely, the Letter of Offer dated 31st July 1970, 

the Affidavit of Change of Name dated 14th January 1994, Letter from the 

Primary Court Magistrate to the Land Officer dated 14th January 1994, Letter 

from the Town Land Officer dated 15th November 2008 and land rent 

assessment sheet in the name of Abdillahi Bakari dated 1st December 2008.  

These documents (and any other document relevant and necessary for 

determination of the issue of ownership) may be tendered by any of the 

parties or their witness, or the relevant Land Officer, based on the records 

of the Land Office. Each party (beginning with the respondent/original 

applicant) should be given an opportunity to give additional evidence on the 

documents, and to cross-examine the other or the witnesses producing them 

thereon). Upon the admission of this additional evidence, the Tribunal should 

determine the issue as to ownership of the suit property. In doing so, 

however, the Tribunal is directed to consider the following sub-issues, which 

should assist it in determining the main issue: 

(a) Whether the late Abdillahi Bakari had the power to transfer the 

property to himself as he said to have done through the affidavit of 

change of name executed in 1994; 
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(b) If the answer to issue (a) is in the affirmative, whether the said 

transfer could have been lawfully and effectively done in the manner 

it was done (by way of an affidavit and a letter from the Primary 

Court Magistrate). 

Given the foregoing, I see no need to deal with the other grounds of appeal.  

I nullify all that was done by the trial Tribunal on 16th September 2010 and 

thereafter, including the judgment and all orders made after that date. I 

order the Tribunal to take addition evidence as explained above, determine 

the issues as directed upon an analysis of the evidence already on record 

and the additional evidence to be taken pursuant to these orders. 

The appeal is thus allowed to the extent stated. The parties shall bear their 

own respective costs.  

 

F.A. Twaib 

Judge 


