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IN THE COURT OF APPEAL OF TANZANIA 
AT DAR ES SALAAM



CIVIL APPLICATION NO. 151 OF 2008


VERSUS
THE ATTORNEY GENERAL	RESPONDENT
(Application for Revision from the Proceedings and Ruling of the High Court of Tanzania (Labour Division) at Dar es salaam)


in
Application No. 19 of 2008



RULING OF THE COURT



This is an application for revision. It is brought by Notice of Motion under section 4(3) and (5) of the Appellate Jurisdiction Act, Cap 141, henceforth the Act, and Rule 45 of the Tanzania Court of Appeal Rules, 1979, (hereinafter, the Rules).

The applicant, Chama cha Walimu Tanzania, or C.W.T., through Mr. Mabere Marando, and Mr. Gabriel Mnyele, learned advocates, is seeking revision of the proceedings in Application No. 19 of 2008 in the Labour Division of the High Court of Tanzania, henceforth the

Labour Court. The application was instituted against it by the respondent herein, the Attorney General of the Government of the United Republic of Tanzania. Among the grounds cited in the notice of motion for moving the Court to exercise its revisional jurisdiction are that the Labour Court:-

entertained the said application without jurisdiction;

iii. 	heard the application and granted the order prayed for therein without affording the applicant opportunity to present its case by way of a counter affidavit, thereby denying it the right to be heard; and 
iv. relied on extraneous matters that were not on record in granting an injunction, and without specifying as to whether it was permanent or temporary.

	The respondent has vehemently opposed the application. Mr. Donald Chidowu, learned Principal State Attorney, appeared before us to resist the application.
To facilitate a quick appreciation of the reasons behind this application, a brief background is necessary. The affidavital evidence on record and the proceedings before the Labour Court, provide this background.









2. That this Honourable Court be pleased to give such further orders and directions in these proceedings as it shall deem appropriate.
3. Costs of this Application be paid by the Respondents." [Emphasis is ours].




Mediation, however, did not take place because the parties were not represented by officials with authority to mediate. The Registrar sent the court record to "Justice Mandia for directions" on the same day. Before Mandia, J., Mr. Senguji, learned Principal State Attorney, appeared for the Attorney General, being assisted by Ms Barke Sahel, learned Senior State Attorney. For the respondent C.W.T., Mr. Mnyele, learned advocate, entered appearance.



Mr. Mnyele resisted the prayer. To him the prayer was being made prematurely as they were yet to file a counter - affidavit. He


In his short rejoinder Mr. Senguji argued that the Court had exclusive jurisdiction over the matter under the enabling provisions cited and the respondent had no automatic right to file a counter-affidavit.


The C.W.T. was aggrieved by the conduct of the entire proceedings before the Labour Court. It immediately filed this application.

When the application was called on for hearing, Mr. Chidowu rose to argue four (4) points of preliminary objection, notice of which had earlier been lodged. The four grounds of objection are as follows:-


"1. The Application is incompetent for the Applicant has not demonstrated any circumstances special or otherwise, to move this Honouraoie Court to exercise its powers of revision as an alternative to appellate jurisdiction.
2. The Application is misconceived as the Order that the Applicant wants this Honourable Court to revise is an interlocutory order.
3. The application is fatally defective for want of proper enabling provision of the law to move the court in this application.
4. The Affidavit in support of the application is bad in law for accommodating hearsay evidence, citation of laws and legal grounds contrary to the principles governing affidavits".
Both counsel submitted at length either in support of or in opposition to each one of these four points of objection. Mr. Chidowu adamantly argued that the application is incompetent and should be struck out. He cited to us a number of decisions by this Court in support of his position on each point. Mr. Mnyele was equally forceful and resourceful in urging us to find each point to be misconceived in law. He, too, referred us to a number of decisions by the Court to bolster his arguments. We shall begin our discussion with the first point of objection as listed above.







The issue here is whether this injunction was an interlocutory
one or had the effect of finally determining the application before the
Labour Court. In law, an injunction is said to be interlocutory when
granted in an interlocutory application and continues until a certain

final determination of the main application or suit.    According to

"A temporary injunction is issued before or during trial to prevent an irreparable injury from accruing before the court has a chance to decide the case".




"	Under the former practice the form
usually adopted was 'until the hearing of the cause'. Under the present practice it is 'until judgment in this action', or 'until further order', to show that the injunction is not to extend beyond the date when judgment is given,   unless  then  continued,  nor until judgment if discharged previously by order of the Court/'

Mr. Mnyele strenuously argued that the injunction order given by the Labour Court on 13/10/2008 was an interlocutory one and so they could not appeal in view of the mandatory provisions of s. 5(2)(d) of the Act. However, he argued, they have found it proper to proceed by way of revision because their complaint is not against the injunction order. They are challenging the regularity of the proceedings in the Labour Court, which he said, were irregularly conducted as the grounds in the notice of motion show.


Civil Application No. 3 of 2002 (unreported), in support of his submissions.

We have carefully considered all the arguments presented to us on the issue. We have dispassionately read the ruling of the Labour Court and the order extracted therefrom in the light of the order sought in the chamber summons. We are of the firm view that the order issued was not interlocutory. It had the effect of conclusively determining the application.   The respondent was unreservedly granted what he was seeking in the chamber summons, as the applicant and its members were unequivocally restrained from "calling for and/or participating in the planned strike". There was no other issue remaining to be determined by the Labour Court. Both in form and substance the issued injunction order carries the hallmarks of finality, as it was not granted pending any further action being taken in those proceedings. That is why no order to file a counter -affidavit was given. The applicant, therefore, had an automatic right of appeal to this Court under section 57 of the Labour   Institutions Act, 2005. The grounds of complaint shown in the notice of motion, in our settled view, all being points of law, would have been taken up as grounds of appeal.






Civil Application No. 2 of 2003 (all unreported).

Normally, having ruled the application to be incompetent we would have proceeded to strike it out forthwith. However, because of a fatal illegality which is patent on the face of the Labour Court's record, we shall refrain from following that path. We shall now show why.


In response to a question posed by the Court, Mr. Chidowu candidly admitted that this principle of law applies to all courts. His attention was then drawn to the facts that the application before the Labour Court had been taken under "Rule 94(1) (f) (ii) of the Employment and Labour Relations Act No. 6 of 2004" as the main enabling provision and that the said Employment Act has no such provision. He admitted forthwith that that was wrong citation and given the stance of the law, the Labour Court had been wrongly moved to issue the injunction.

Indeed the learned trial judge was aware of this irregularity. He, however, disregarded it and took it upon himself to rectify it without being moved, by holding in the ruling thus:-


".	Section 94(1) (f) (ii) is the one

After so surmising, the learned trial judge determined the application by granting the orders sought in the chamber summons, as already shown.










"	it may well have been a typographical
error as pleaded by Mr. Patel, but if that was so, he ought to have sought to correct the error  before   the..........matter  came  for
hearing".
It is the duty of a party and not that of the court to correct his pleading and/or documents relied on. If it were otherwise we would not avoid being reproached with putting aside our mantle of impartiality.




"	Here the omission in citing the.

That being the clear position of the law, the learned trial judge ought to have struck out the application before him.

But would the respondent's application before the Labour Court have been saved by citing section 94(1) (f) (ii) of the Employment Act as the enabling provision? Our considered answer to this pertinent question, after studying the entire Act, is in the negative. Let us first look at this provision itself. It provides as follows:


"94.-(1) Subject to the Constitution of the United Republic of Tanzania, 1977, the Labour Court shall have exclusive jurisdiction over the application, interpretation and implementation of the provisions of this Act and to decide-
(a) appeals from the decisions of Registrar made under Part IV;




(d) complaints, other than those that are to be decided by arbitration under the provisions of this Act;
(e) any dispute reserved for decision by the Labour Court under this Act; and







It cannot be seriously contended that any person feeling aggrieved by a decision of the Registrar under Part IV can appeal to the Labour Court on the basis of S. 94(1) (a). The right of appeal is created or granted by section 57. This section reads as follows:-


"Every person aggrieved by a decision of the Registrar made under this Part may appeal to the Labour Court against that decision."
Similarly, a person wishing the Labour Court to review or revise an arbitrator's award made under Part VIII, cannot move that court under s. 94(1) (b)(i). He or she has to proceed under s. 91(1). Also the right to refer a complaint to the Labour Court is granted by s. 86(7) (b) and not s. 94(1) (d). Again applications for declaratory orders are covered by s. 85(4) and (5), among others, and not s. 94(1) (f) (i), e.t.c.
On the issue of injunctions generally, we find that indeed the Labour Court has jurisdiction to grant them. Regarding injunctions to restrain a strike, it is also our finding that the said court has been given such jurisdiction under the Employment Act only. All the same, such jurisdiction is subject to two conditions precedent. These are that the strike must be illegal and it [Court] must be properly moved under the relevant enabling provisions of the said Act. From our objective reading of this Act, we are of the settled mind that the only relevant provision is section 84(l)(a). This provision reads as follows:-


"Where a strike or lock out is not in compliance with this Act, or a trade union or * employer or employers' association engages in prohibited conduct, the Labour Court shall have exclusive jurisdiction -
(a) to issue an injunction to restrain any person from -







As the learned trial judge was enjoined by law to strike out the respondent's incompetent application and did not do so, it now falls within our jurisdiction to do what he failed to do. This will not be the first time the Court is doing so. It has thus intervened in the past.




".	However, that Is not enough because
the decision of the High Court will still remain
intact though illegal.	"





including the impugned injunction granted therein, are hereby quashed and accordingly set aside. We make no order for costs.

















I certify that this is a true copy of the original.

				P.B. KHADAY
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