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THE HIGH COURT OF TANZANIA
AT DAR ES SALAAM
(MAIN-REGISTRY)	



AND



AND


AND




BETWEEN

LEGAL AND HUMAN RIGHTS 
CENTRE (LHRC)			1ST PETITIONER 

LAWYERS ENVIRONMENTAL


NATIONAL ORGANIZATION 

VERSUS
THE ATTORNEY GENERAL	RESPONDENT

JUDGMENT

KIMARO. J.




The Respondent is the Attorney General and Mr. Mwaimu, learned Principal State Attorney, represents him and Mr. Nikson Ntimbwa, learned State Attorney, assisted him.






government 



The grounds for filing this petition as pleaded by the petitioners arc that:

The Constitution of the United Republic of Tanzania guarantees fundamental basic rights. Among them is equality before the law and the right to participate in governance by voting or being voted for in fair and free elections. Given these guaranteed rights, the Parliament is prohibited from enactment of acts which discriminate the citizens of Tanzania on grounds of age, gender, race and the status of the beneficiaries. The petitioners contend that guaranteed rights are in tandem with various International Human Rights instruments to which Tanzania is a party.






It is their contention that the "takrima" provisions are offensive and encourage corruption in the electoral process because they violate the right against discrimination, the right to equality before the law and the right of the citizens of Tanzania to participate in fair and free elections.they say that these rights aim at promo ting integrity, transparency, good governance and democracy.









The petitioners pray for declaratory orders to the effect that the "takrima" provisions are unconstitutional, null and void. They also pray for costs of this petition.



The Attorney General also gave a notice of preliminary objection raising two points. The first point of objection is that the petitioners have no locus standi to challenge the "takrima" provisions and the second one is that the petition does not disclose a cause of action. 





The counter argument by the petitioners is that the argument by the learned State Attorney is not supported by any authority.




"... a public body, company or association of persons, corporate or incorporate."

The petitioners' firm view is that since the definition of a person given by the said law is not restricted to natural persons but extends to legal entities, the enabling cover them.
















" In order to determine whether a particular law is repugnant or inconsistance with the Fundamental rights it is the provision of the act that must be looked at and not the manner in which the power under the provisions is actually exercised. Inconsistency or repugnancy does not depend upon the exercise of the power by virtue of the provisions in the Act but on the nature of the provisions themselves."

	The petitioners argued further that since it is the validity of the "takrima" provisions which are in dispute, on the face of it, the necessary cause of action is established and the question of proving the allegations comes at the stage of hearing. The petitioners also prayed for the dismissal of the preliminary objection.





" They must be point of law pleaded or arise as a clear
implication from the pleadings."


	For this objection the learned State Attorney crossed the borders of the preliminary objection when he submitted that the petitioners have not shown acts of contravention. That is a matter of evidence.



We hold as in the first preliminary point of objection that the second point of preliminary objection has no merit and it is equally dismissed.

Our next stage is the petition itself. The grounds for filing this petition as contained in paragraphs 5, 6, and 7 are mainly two. 










One, the high-income political candidate is capable of offering the so called ''takrima'' hospitality the voters because of his/her financial capability while a low-income political candidate may not have the financial capability to do so. The "takrima" provisions entail differential treatment of persons contesting the elections basing on their station of life. The wealth of the high-income political candidate will-place him/her at an advantaged position of winning elections because of the popularity gained from offering "takrima" to the voters. This is a position which cannot be available to a low-income political candidate who has nothing to offer as "takrima." Thus whereas the high-income	political candidate stands at  an advantageous position the low-income political candidate stands of a disadvantaged position. The Advocates said that this is the ultimate result of the "takrima" provisions despite of the fact that we have no law in Tanzania which provides for the candidate's level of wealth as a prerequisite condition or qualification to contest for any position in the election process.

Second, the advantage or the exception provided for in the "takrima" provision is only available as between political candidates and voters. It is not applicable in other instances like employer and an applicant for employment. In other words the "takrima" provisions have the effect of justifying some acts if done in the election campaigns while if they are done outside the election campaigns are offensive notwithstanding that the former might have die same or even more serious effect than the latter.















He paused a question whether in an African tradition it is possible to avoid hospitality to a person who visits an election(s) candidate's home as a neighbour or one who goes to discuss issues not related to the elections. He went on to pause another question whether it is possible for an election(s) candidate to campaign without a campaign team, dancing troupes or music bands and choirs given the fact that a candidate needs to travel in the constituency in order to advocate policies or election manifesto of his/her party and convince the would be voters to vote for him or her. The learned State Attorney is firm in his mind that by necessary implication there are expenses which cannot be avoided during the elections period. It was in the light of those circumstances that the Parliament decided to introduce the "takrima" provisions as an exception to the general rule of treating.










Mr. Mwaimu said havig no express law which eaters for elections costs and expenses should not be a warrant to expunge the "takrima" provisions. It was further opinion of Mr. Mwaimu that the "takrima" provisions do not discriminate elections candidate on basis of station of life. His belief is that in the nomination of candidates to vie the elections, there cannot be a weak candidate because the political parties would not stage such a candidate. The law treats all election candidates from political parties with equal status.



	The law is for all election candidates and therefore the case is not applicable in the circumstances of this case. The law was not meant to allow a certain class of people to use their class to influence people in order to win the elections. It has been meant to justify genuine expenses and costs used in conducting elections campaigns.







Mr. Mwaimu prayed for the dismissal of the petition with costs.





They conceded that normal expenses incurred for food in
















The Advocates for the petitioners argued that the ''takrima'' provisions entail a differential treatment of the citizens basing on their station of life in two ways. Firstly, high-income political candidates are treated differently from the low in come political candidates in the election process because the former are placed in a better position to offer traditional hospitality because of -their economic status whereas the latter may fail to do so. In this regard the high income candidate   stands at a better position to win the elections because of his/her advantageous position which is based on his/her economic status while the latter is likely to lose because of standing in a different position because of incapacities to offer the same. We agree with this position and we think this is a question of common sense alone.

The second aspect of discrimination is that the "takrima" provisions only apply between voters and political candidates. It docs not apply in another category of persons like an applicant of employment and the employer. The "takrima" provisions therefore have the effect of justifying some acts if done in elections campaigns while if done outside the election campaigns they are offensive.


The learned State Attorney stood firm and denied that this is the position.

With great respect to the learned State Attorney we disagree with him that the "takrima" provisions are not discriminatory. They are discriminatory as between high-income earner candidate and low-income earner candidate. The two cannot stand at the same position The economic status of the high-income earner will place the candidate at an advantageous position to win the elections at the detriment of the low-income candidate who has very little or nothing at all to offer. This we have no doubt in our minds at all.



So long is the law is framed in a way which can result in a differential treatment between the citizens, there cannot be equality before the law in respect of that law. This is what comes out of the "takrima" provisions. Those who have, will be in a position to offer "takrima", those who have not, will not be able to offer "takrima". The resultant effect is a differential treatment between the haves and the have not.


(supra) our brother - Mwalusanya J (as he was said)-

"In the case at hand, it is irrelevant that the government is arguing that the impugned law did not intend to discriminate against the affected group. What is relevant is the fact that the-Ampugned law is discriminatory in effect (indirect discrimination). It is my finding that the said law is discriminatory of the affected group on account of their status of life, as the Republic has failed to	show that the discrimination is on  account of any other than on account of the status of life of the affected group."

















Apparently the learned State Attorney did not like to address the issue of restrictions on fundamental rights.









"Fundamental rights are not illimitable. To treat them as being absolute is to invite anarchy in society. Those rights can be limited, but the limitation must not be arbitrary, unreasonable and disproportionate to any claim of state interest."









It was submitted by the Advocates for the petitioners that the ''takrima'' provisions violate the provisions of the Constitution which provide for the right to vote and be voted for in free and fair elections. The basis of their contention is that there cannot be a free and fair election with the "takrima" provisions which justify discrimination based on the candidate's station of life. They adopted their submission given in respect of-the first ground. Their opinion is that there cannot be free and fair elections if some of the contestants are, because of their economic well being, afforded an opportunity to win in the election process to the detriment of poor contestant.	

They observed that the right to vote and be voted for in free and fair elections is one of the foundations of participatory domccracy. The Head of the Government and State as well as the Parliamentarians are elected through free and fair elections: It is dangerous to have the main law governing such a process to be framed in a way which creates a bush within it for corrupt political candidates to hide themselves. They said the trend in the Tanzania Judiciary just like in other Common Law Countries has been to interprete the Constitution as a living instrument in the light of the present day conditions.

They feel that it was irrational for the government to enact a law restricting the application of the provisions against corrupt practice in such a sweeping clause While corruption is one of the serious problems in Tanzania.In interpreting the "takrima" provisions in the light of Tanzanian environment it is impossible to avoid a conclusion "that the ''takrima'' provisions legalise corruption in the election process.





The discriminative nature of the "takrima" provisions has been exhaustively covered when dealing with the first ground of the petition. It suffices for us to say that since the takrima provisions are discriminative they affect the elections in two ways. Firstly is among the contestants. The elections cannot be free and fair because the high income-earner contestant is the one who is likely to win because of his economic status. He/she stands a better chance to influence the voters: The low-income contestant stands to loose the elections because of his low income which does not allow him/her to influence the elections.



As correctly submitted by the Advocates for the petitioners the enactment of the “takrima” of the provisions is a very dangerous approach in the whole process of conducting elections. It amounts to building a culture, which if sustained, will lead this nation to a bad destination. People should get the opportunity to think freely and decide freely and should not be subjected to influences of "takrima". They should also be left to learn that it is their responsibility/duty to elect competent candidates and not those who are able to influence voting by offering "takrima".


As for the invitation by the learned advocates for the court to consider public opinion on the "takrima" provisions, we are afraid to say that it is not an invitation which this court can accept because the court acts on evidence which is on record. The court cannot rely on what the media says as a basis for its decision. Those who gave their opinion were exercising their freedom of expression but they were not giving evidence in court.


	As observed earlier, there was no lawful object which had to be achieved by introduction of the ''takrima''provisions. given the serious effects of the "takrima" provisions we cannot allow them to continue being in the statute books.











N. P. KIMARO
JUDGE

24 APRIL 2006



S.A. MASSATI
JUDGE

24 APRIL 2006



T. MIHAYO
JUDGE

24 APRIL 2006





I have read the judgment of Kimaro, J. in draft and I am positive that I concur with her findings. I have also read the judgment of Massati, J. in draft, and likewise I concur. I agree that the two preliminary objections on points of law should be dismissed.









"130. When it appears to High Court either on application or upon an election petition -


furthering the candidate's election campaign; and











T.B MIHAYO
JUDGE



MASSATI, J.:





This petition seeks to annul that Part of Act No. 4 of 2000 which amended s. 98 (2) of the Elections Act by deleting and replacing it by a new subsection and adding a new sub section 3. According to the Petitioners the impugned provisions are violative of Aticles 13 (1) (2), 21 (1) (2) and 29 (1) of the Constitution of the United Republic of Tanzania; on the ground that they encourage corruption in elections, impinge on the right to equality before the law, and the citizens rights to vote and be voted in fair and free elections. The provisions also infringe several international human rights instruments to which Tanzania is a party.

On the other hand, the Respondent, the Honourable Attorney General has resisted the petition both in substance and on two preliminary objections. The respondent thinks that the Petitioners have no locus standi as they are not persons contemplated by Article 30 of the Constitution and secondly that there is no cause of action.


"essentially facts which it is necessary for the Plaintiff to prove before he can succeed in the suit. "

In the present case, the Petitioner have pleaded that the provisions of s. 98 (2) and (3) of the Electoral Law (Miscellineous Amendments) Act, 2000 infringe and abridge their Constitutional rights as citizens guaranteed by Articles 13 (1) (2) 21 (1) & 2 of the Constitution on of the United Republic of Tanzania, 1977. Article 30 (3) of the Constitution provides:

"(3)  Any person alleging that any provision in this part of this Chapter or in any law concerning his rights or duty owed to him, has been, is being, or is likely to be violated by any person anywhere in the United Republic may institute proceedings for redress in the High Court.

So, in my view, any allegation by any person that his fundamental right or duty owed to him has been, or is likely to be violated, is sufficient to disclose a cause of action in cases of this nature. These are allegations, necessary for the petitioners to prove before they can succeed in their petition. And that the petitioners have done.




"It is not in accordance with the practice of the Court, nor is it desirable, to refuse to allow cases raising points which involve serious arguments to go to trial so that the parties may have them decided in the ordinary way at the trial and may enjoy the right of appeal following from their being so decided. "

So I quite agree that the second preliminary objection raised by the Respondent has no merit and should be dismissed.











S. A MASSATI

JUDGE
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