IN THE HIGH COURT OF TANZANIA ,L ;}0 ¥ 5—(2,
AT DAR ES SALAAM

. CRIMINAL APPEAL H0»22//700%
" {Crginating from Criﬁliml (ase NoyBS/200%
’ EM'S Court Sokoine Lrive)
GABRIEL MiYO - , PPELLANT
| VERSUS
a REPURLLC & YIS PONDENT

JYDGYENT

The Appgllant, in the trial court, was chorged with the offenes of
2 Jawdul gourt order contrary to goetion 124 of the Penal

codé and an offenes of discharging foul wator under Seetiem 80(0), (7Y
and &1) of the Township rules Calr 101,' He .ppesred before the trizl
magistrate on 28/1/200%. The eherges were re-d to him and he wes convighed
on his own plea of guiltye On 22/12004, he was Sentenced to serve 3
gontha inpwlsgnpent for the first coupt and to pay fine of'shs.s,cxxyﬂ; or
opp oah imprisgnecnt for the second counte ‘

Being aggrieved by the £opvicticn and sentovoe imposed by Tie $pial
eourg, the ivpellant hes appealec to tais court. le hus reised z.out 6
geounds of grpeal in his memorandum of snieals Huwaver, on aduicoion of
the ajpead this ecourt direeted thot it snculd ecnodler inter olis

“(4) whether the Plea token rnu erturod by the trizl court
emcupted to an ung wiveeal pleag and
(1i) the lcegality of the sentence and order imposed therctos

Tho Appellant presented the a;peal on his own and had nothing more to add
othop than what he had stated in his memorandum of appeals He states in
his firs§ ground of appeal that

ifhat, your Lordship, the Senior Resident ./ ristrate erred
in law and misdirected himself by not writting the facts
that were admitted or disputed that auowuted to an

equivocal plea which is bad in law®
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Miss Mwanda, the learned State Lttorpey ho rapresented the kespondent did
not support the convicticn end the sentence ruposed upon the Appellant by
the trial court because in her considered ¢ dnion no an unyuivocal plea
was entered by the trial magistrate after tic iijellant had jpleaded guilty

to the chargees

I have locked at the one jage 1+ roceediige taken on 21/1/200k by

the trial magistrate, it reacs as fcllovws @

121 /1 /2004

Corenm: Kiwanga -~ SkM
Fo.P. Baguna

CC: Manumbu

Ace: Pr.

Charge read over and explained to tiu acev.sed who plead

1st count; Tru-

2nd count: Tru-

Courts PGE in all counts

R ——

PaFat Facis as per charge true

Accs I #lzit facts to be true

court: sccused is convicted on his cum vlez of guils T

Mitigations I wray for m:rey
Sentence; On 21/1/20C

Oorder: fecused rewmonded

—— . 5
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Miss Mwance, the learncd Stote Zttommy subnittel toct the act of

the Appeliant to plead zuilty to £ Joroe is proviied for uuder
Secticn 228(1) of the Crisinal Procodire et 1985 npd o thot the
}rocedure elther on an plea of puilty cr not guil sy reguires that ~he
trial magistrate to direct the public yr.sccutor Lo read the facts of
the case to the accused perscen, that is the suumary of the cifence
against which he ie chargec of so th-t the trial uagistrate can satisfy

himself that the accusel has plecded suilty to vhat he is being charged ofe

Miss Mwanda supported her submission wite ¢ 2iled cases. She
cited the case of jdam vs Leyublic /19737 B . #4D (CA) page b7
where it waes stated thzat :

a
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iithe facts serve two purposes.

(i) it enables the magistrate tc satisfy himself that
the plea of guiity was real 21 esorilgscnl gud
that the accused has no defenze and it gives the
magistrate the basi¢ material on which to asses

sentence’’

[T ¢ R

She alsc cited the case of Misago a/o Semumb: vs Republic [T967 7
HCD n.133 where it was sald that after a plea of guilty is entered the

public prosecutcr is supposed to parrate the ‘acts which disclose

the offence. She submitted further that in the present case, it is

elear from the just one page proceeding that there were no facts that
were read to the Aypellant by the publie prosecutor and for this reason
the procedure was violated, therefore, therc wes no an uneguivocal plea
though the ippellant hod pleaded guilty #o  the two counts which he was
charged of. She therefure, prayed to this court to Juash end set aside

the econviction and sertence imposed upon *hae Aypellant by the wriall court.

I have carefully considered the submiesion of the learned State
Attorney Miss Mwanda for the Respondent ani the grounds of appesl advanced
by the Appellant, I :uite agree with the first ground of ajieal in the
memorendun of appeal «f the jprellant that th. trial magistrate misdire—
cted herself by not writting the facts that wore ollegedly adm tted
by the Arpellant after he had pleadeld suilty t- Le charge, this amounted
to an equivocal plea which is bad in lewe I 2l £e)llgv agre> with the
gubmission of Miss Mwonds, the learned fiate ittuimey that the tricl
magistrate did nct reccrﬂj?efactz that vere recd bo the ibtpellant after
he had plealded guilty tc the chorge an. that was contrary to the establdshed
procedure for ah unesuivocal ylea tc be in place ¢s held in the case of
Adam vs Repu.lic 1739”3'7 . 445 (¢n) ot poage 447 and in the case of
Misago s/v Semumba  vs Repuklic /rﬁ907;7 HCD ne1Z” eited tc me by Miss

Mwanda, the learned State ittorney who aps eared for the Respondents No

wender Miss Mwande did not support the convicticn and the sentence impesed
upon the ;ppellant by the tricl courte MNiss Mwanla prayed that the gase
should start de nove but in my mind T am aware that the fpppellant hes
almost finished his tern of impriscnment of 3 mouths on the first sount,

‘.
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