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IN THE HIGH COURT OF TANAZNIA (COMMERCIAL DISISION) 
AT DAR ES SALAAM

MISC.COMM.CASE NO. 14 OF 2001



AND
THE TREASURY REGISTRAR -


THE ATTORNEY GENERAL OF THE






RULING

NSEKELA. J.
This is a petition which has been instituted under section 4 of the Arbitration Ordinance Cap. 15 and Rule 6 of the Arbitration Rules, 1957, the petitioners being Bahadurali E Shamji and Tadema Overseas Limited. The five respondents are (i) The Treasury Registrar; (ii) The Attorney General; (iii) Holiday and Resort Investments Ltd; (iv) Alnoor Jamal and (v) Shabir Abji. In order to appreciate the nature of the petition, I take the liberty to quote in extenso the contents of the petition. It reads -




9. That the said conduct of the first respondent of executing the Novation Agreement and granting possession of the New African Hotel to the third, fourth and fifth respondents amounts to a breach of the said Joint Venture Agreement, thereby giving rise to a dispute which the petitioners have sought to settle amicably, without success. The second respondent is therefore a necessary party to the dispute.






On the 23.4.2001 the first and the second respondents filed a notice to the effect that they had no objection to the petitioners non-compliance with the requirements of clause 16 (c) to (h) of the Joint Venture Agreement. These provisions set forth the machinery for setting in motion the arbitration process should there be a dispute between the parties thereto. On their part, the third; fourth and fifth respondents have raised five preliminary objections to the petition, namely -

	" (i)   That the petition is time-barred;
(ii)    That the petition is incurably defective on the ground that it is
not signed by the Petitioner; 

the ground that he is not privy to the Joint Venture Agreement





The learned advocates for the parties have submitted at considerable length and have exhibited erudite knowledge on the issue, for which I am grateful. At this point in time however, the issue revolves around section 4 of the Arbitration Ordinance which provides -









The parties shall use their best efforts to settle all disputes arising out of or in connection with this Agreement, or the interpretation thereof, amicably.


Any dispute between the parties as to the matters arising out of or in connection with this Agreement or the interpretation thereof which cannot be settled amicably within forty five (45) days after receipt by one party of the other party's request for such amicable settlement may be submitted by either party to arbitration.



Each dispute submitted by a party to arbitration shall be heard by an arbitration panel composed of three arbitrators, or a sole arbitrator in accordance with the following provisions:





The petitioners have submitted that the cornerstone of their case is contained in paragraphs 8 and 9 of the petition. The petitioners have candidly admitted the existence of clause 16 of the Joint Venture Agreement. Notwithstanding this the petitioners have alleged the existence of fraud and misrepresentation perpetrated by the third; fourth and fifth respondents with the apparent connivance of the first and second respondents who executed what was termed as "illegal" Novation Agreement. Lastly on this point, the petitioners have submitted that "a dispute which involves fraud is not arbitrable," " since an award based on fraud is liable to be set aside by the court under section 15 of the Arbitration Ordinance". The first and second respondents are somewhat ambivalent to the proposal to dispense with the arbitration procedure. In their written Notice to the court dated 24.4.2001, they stated that they had no objection to the petitioners' filing a suit in court and abandoning arbitration but in the written submissions these two respondents have expressed the view that the petitioners have not disclosed the basis as to why arbitration should not take its course. Mr. Werema, learned Principal State Attorney, has submitted that the question of the alleged fraud or misrepresentation can be dealt with by the Arbitrators under the arbitration clause unless, their jurisdiction is prohibited by law. The learned advocate for the third; fourth and fifth respondents has resisted the petition. It has been submitted that a submission to arbitration is contractual and that the role of the court should be the enforcement of contractual obligations and not to facilitate or encourage their breach. Secondly it was argued that the petitioners have made vague claims of hardship without giving any particulars thereof and the nature of the alleged uncompromi-attitude by these respondents without any elaboration. These allegations are not enough to move the court to exercise its judicial discretion and revoke the submission to arbitration.



" Where an agreement between any parties provides that disputes which may arise in future between them shall be referred to arbitration and dispute which so arises involves the question whether any such party has been guilty of fraud, the High Court has power so far as is necessary to enable that question to be determined by the High Court, to order that the agreement shall cease to have effect, and power to give leave to revoke the authority of any arbitrator or umpire appointed by or by virtue of the agreement. Where on the reference of a dispute to a judge arbitrator or judge umpire, it appears to the judge that the dispute involves the question whether a party to the dispute has been guilty of fraud, he may, so far as may be necessary to enable that question to be determined by the High Court, that agreement under which he was appointed cease to have effect and that his appointment be revoked."
A footnote to this paragraph refers to section 24 (2) of the Arbitration Act, 1950 as the authority for the statement. It is of little persuasive authority, if at all, since there is no identical provision in our Arbitration Ordinance, Cap. 15. For the sake of clarity, the English provision reads -

" Where an agreement between any parties provides that disputes which pay arise in the future between them shall be referred to arbitration, and a dispute which so arises involves the question whether any such party has been guilty of fraud, the High Court shall, so far as may be necessary to enable that question to be determined by the High Court, have power to order that the agreement shall cease to have effect and power to give leave to revoke the authority of any arbitrator or umpire appointed by or by virtue of the agreement."

The mandate of the court to revoke a submission by the parties to arbitration is to be found in section 4 of the Arbitration Ordinance. This can be done either by the parties themselves in terms of the agreement or with leave of the court. As a matter of general principle, it has been stated that where a dispute between the parties has by agreement to be referred to the decision of a tribunal of their choice, the court would direct that the parties should go before the specified tribunal and should not resort to the courts. The parties herein very clearly chose arbitration to be the modality of settling their disputes but the petitioners want to resile from what was previously agreed upon on the pretext that there was fraud and misrepresentation. These allegations of fraud and misrepresentation have been levelled against the first; third; fourth and fifth respondents, who are not interested so far to clear their reputation in an open court of law. They have instead chosen to honour the sanctity of the arbitration agreement should need arise. One would have expected that the respondents whose character has been impeached would be the ones to rush to court to clear their names! One would also have expected that the petition would contain allegations that complicated questions of law are involved in which case it would not be prudent to leave such issues to the arbitrators, but there is nothing of that sort. It is alleged in paragraph 9 of the petition that the parties have failed to reach an amicable settlement of their dispute, but this is only the first step under clause 16 of the Joint Venture Agreement. The next step would have been to set in motion the arbitration process by the appointment of arbitrators. This has not been done and it would seem that the petitioners are rushing to the court.



".	it is necessary to bear in mind the powerful commercial reasons


H.R. NSEKELA, JUDGE
Court:
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