
Il~ IN THE filCH COURT (IF' TANZANIA
AT. lJAR ES SA[,AAH

(()riuiniltiIIU fnllll tiN Civil Case No. 7.17. of 19cJ4 of
KlSl-,tU Resident Mn~i::;lli3tes Coull .. Oar es Salaam)

RAJ A HI) t-lUSSA APPELLANT
VERSUS

RAHMA SF:T.F.MF.NT DEFENDANT

RAjrll>U Mussa. Appellant., dissal.isfied with t.he decision of

llin r(i~;t1I\l Hpnidptll M.1lli!;I,,,I(~':i Cllllll (l.ollYWAY, PHM) which

t1pl1~!ld H;l!lllIiJ Selellidni 's <:I;)illl for d!~l Ivery and possesRion of

house No. :17 Wailes St.reet. bu.ilt on plot No. 150 Block ~H' ..

D;:jr AS RFllaam, hi'lS come to lhis court armed with 4 grounds of
AppeAl n;llflP,ly - th;'l!' then'! is no ngreement. showing t.hat. he sold

1.11P. I P 1P v ;1 11I , )() \J S l~ e x c f-~1>l. I II ;11. 11e J..> 1 f)( 19 fHl i. Las s e c 11r it y for s h s .

1 ..00() ..Ooo/= 1)f~jnC} the ptlrdlilSp. price of a llIotor ve~dcle which Sllm

w;~s t.o llP I iqtlidiltec1 I.Ilr()lI~h co] lecLion of house renU;; t.hat he

hill! ufferncl I.he hClllSf'! to !I11~ Respotl(]ent. .. Hi::lhllla, for shs.

R,()()O.OOO/= supplelllenl.ed wit'!J 01 "Kibanda.'l somewhere else which

11,:lvr~ Ilf-'VI-'t heen ~liv(HI !t) lIilll.: tl'ill Ilf~ didn't. know t.hA

signifir.;lIlf::e of Ihp. Higllrl!.llfA hp. affixed on dOCtlIllAtl!.S a I", the

r.h;ln<..,' ClIIIIIP Pol iCA St.,,! iO!l lJllder pol i CPo dllrARs (llld !.hA!. t.he

(IgrAelllenl'. hf~~.WA(--!"!.helll conc:p,rnfHi n Illotor vehicJA iHI'l not house CiS

exellll.>li f i ec] by thp. fAct t.});}t. t hf--! Respondent sU 11 possesses lhe

fv!o!.O! Vehicle Regist.ration carel bp.ciHlse the debt of slJs.

1,000 ..000/= has not. bp.en full y paid. He is surpr ised that his

house has t.o be possessed by f, he Responden t when concJ.i l j OilS of

t.hp i r ;jgn~p.lllent h;lVP' !lOt. fllll y been compl i ed wi th.



TJIP r.":>:::;~'nndpfrl'StlPrl tIJp ApppllAnt for dplivery (lIld

pnsspssion of hnl1SP No .. 17. prp(·lp.d OP plot No. 11)(1 Bl,){'k "H",

w!li.·IJ III' ('Llilllf.~cl ((1 !l;lvP \Jntl(J,lll fIC111\ 'lIP- AppellAnt OIl 7.9th March,

1 CJCJII ,I I Id I (11 \'1 II i ("II IIf' () III d i 'I P cI 'I' i I I n rl (J p d N l), <1:l'j ():I. WII~~II I IIP.

" Pp" I 1" tl I w 01 : ; pi J :.:; III' d i I) I () d f \ f P II( : P. III \ ( '( Jt III 1 P T f!cl b Y T P f 'J t i TIY t . " A

8y.istprwe of (Jny :':;Iwh sille qtl;llifyillg it. however by An

n x pl. I " . I I i (1II I II" I } I ,> " iHI h () t I<;,J1II iI F I" 111\ v II (.~S! i f, t. r ;II i ()II No. T SC

7.nl)6 frol!l Plninti ff\R(~Sl1(Jr)flp.nl. at, 1,000,000/=; pledged the

t· pIp v ;111 , 11(1 tl S(~ AS :l Se r: tl r j 'y "11 If 1 rHi (: 0 II cJ i l. i ()II t. " ;j l. 'h e III() n U J.1y

renl PAYIlIPIJl IhPJp.fl(1JII, to be collp.cLf:d by Plnj1ltiff\Respondent,

Wit~ I.n dId Idy filletl dpbl. I)JJl i I i Is I jrliliddl inn. He ilrJdnd hOWeV(H

I 1,;1 t 1,1 ty I lln did Ililvn SrllllA d i HC11RS iOil wi t.11 I\P'SY()lld~Hl t cOllce rn i fig

t.lle possil>j' ity I)f lhp. l;lt tAr plfrc!lo1sing tl1R RAid hnllRA lIvon

flllfill1lpnl. of cp.rt.i1in cOlldil.ions: f.hi'lt never-theless the

tri3ns:lcl.inl1 nAVAl' S,'1ilp-c1 t.hnwgh Fllt.hough at. onp point he was

r (11 ( .p d I 0 ~; i U II ~.;o 111P d 0 ( 'I Jill f' II I :, IJ(~f n t ~~ I IIn l>0 1 in:~,Hf' ills is" f' rl l. h a ,

IIII' ,) I I f":H~d Ii' I I' ripI'd vJ.t~·; .l plotllwl 0 f r, itllli :llld f o'y(!Iy.

In n~r:;p()nse !.lIP. RespOlldent'. rn."linl.ained that t.hp.re WAre t'.WO

(liff£HAIlI rlqrePIIIPI,t::; hHt.WPPIl hef ;Jlld Aptyellallt. One concerned a

lIullo" VI1lli('!p for wlliell Iltp 1'IIfe'lil~;H l" 1(:0, HIt~I, I ,f)OO,O(J()/~, Wi1H

, It I 'y ,), Id i 111111p d i .1I fA t Y bl,) i d ; If , P t (~ X I' ( '\I I i ()r': " II (1 1.11 p, 0 t It f! f

ROIIIPI i HIP I d' P f', ("Ollc'e I'll i Ilg Sd Ie () f I hf~ <l i SPII I.ed hOllse.

The R(-~s!)()nch~II'\PL:lillt:iff called 2 witnesses i'lpart from

heTself; Huh;lI11erl JS'"iljl: Arlvocat.e (PW1) and rFlI1Z TWil],ih, Advocate

(PW1) ..wllile the Appel Ji1llt.\flefendi'lnf called:~ witnesses, Vinr:elll.

Chan(h~lIda (DW2) rllId Maulidi Iddi (DW4) both his tenants (lnu
RAshid ,111111" K;lhernA, his npighbollt',. nprtrt frolll himself.

II P() 11 h f); Jr .i II I} 1.11H P" I I i H fi iIll( 1 IIIf.l i,- W i, I II H R I'; P.Ii Lli P. t. ria 1 CU lJ r l.

hi'll if-'vpd 'lie plAint i ff\HespotlclAnt. ,llld hiE": wittleS~fH:; flnd (lecide<1

in his f;1Vn!Jr'. rh~ I.ri"l COllrt O]):'HlTVAd iHH] r'onclll(le(] that. l.here

wen~ I.wo ~)ppArrlle Srllp. rlgreelllp.nt.s IJH1.wf~en t.he pArLies -, one

tpl~clprp.d as Exh. Pl: dat.Rd 1Slh Ol'!rpJ1l/)er, 1q93: in rf~sper:t of the
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molor vehjclp. Clnd ullreli1tpo to Lhp other l.F~nd8red as exh. Pl.,

d~t ed 7.gt 11 Miln~li: '1094. ill rp:.:q:.lecL of Ule rl i spilLed hOllse.

B(,don~ Lh i S cOllrL tlie Appe lliH1L defended hilllsel f wh i,le Mr.

Ms e 1Pili" Ad v n C n L,P., who a] 1 A 10 11gad v () CAle d for Res po nden t !

Ill" i nta i fled SAllie ,-'eyl·espnL<1f. i ve C<lPFlCi ty.

TIle ,h.ppellrlnf prA~PIlt.e(l 11i~ lIlAIII( rRlldtlfll of i'lpper:tl in

Kiswrlhili in Lhe form T hr1Ve trFlnslilted und pnraphrFlSp.d above ilnd

which hf-l ,HlopLerl wiLlloul i1rldit inlls (nxcp.pl rlllswerillg rl qllest.io/l

Ily 11111 ('ll'" I ) (I I lilfl 11(\(1 I jilt] (ll III i:, (lPl)f~(I I, wId I ('! Hr, t·fHP. I (~11I

i'J r g U f~cl "I iI L F.x Ii. r?! L r i-Ill s fer i) g r e e HIen L, was n eve reo n t. r a eLi C t ed,

;Hld net f her COlli di t', be vat'ied by ora 1 agreement as that would be

contrctry to s. 100 (1) and 101 of the Evidence Act. - ciUng

HAl f,ln v Ki,chwi1 JJ(80) TJ,R, ,:109; t hilt. the r:rp.dibil it y of

wil.np.RRes HS found by 'he t.r iill COllI L CAnnot b(-! f;;lUHen; that

Ex h. P1 doe s not. rf'l f P,,- LOn n y n~n t ()t' ten fi n t she nc e wa;.; Cl

separaLp. agreement; t.hat Ule Appellant.'s 2nd ground of appeal

involving shs. 8,000,0001= js an after-thought as it was not
i 11C 111d H dill I h H P 1Po;H 1i 11g f; n l) I WiJ R ;:)II Y n v ido tl ceo f fe, f) din i t. R

J'eg"1rl; the!!. t.he I.hird ground can't I1rlve iJ b(HH~ beCrlllRp. Appellant.

did riot. show ;H)¥ evirlencp. Ul'1!. he w~s ever al'reRtecl by the poUce

nor did 1Ip bolher 10 show which of Lhe iigrep.llIp.nt. WAS lie iJl1egedly

fOlcpd to sign: thill.if the ill Jeg<-lLinns concerning rent to defray

I hp. lJlIrchil:-,e price \III~,-e t.!llf'! f he AplJelli'lnL wOlJld have disrJosed

h()w III 11(' 11 s () f il r II (~ s hP, e n V;~ i d; l.h(]L the Reg i r.; t r (]I. ion c a rc] () f l he

1lI '- vi::; ::;I ill I n UH~ hi'I nds () f L heR e s p()11d e IJ I. bee i'lll set IIe Appet 1a n L

rpflISp.r1 tn !:nkp. it. nn second t hOllgh!:R - r.:aIl ing S. 20 nnd :10 of

C'1p. 7.04, Silles of nu()clfi Olclilli-lncp., Ln hi:=; ;'lid, nile] finally,

C i I e (1 S 111 i CP. n r:~) th e rs ,( F.. 1:-.. ' L I.d) vs !-fa t11,i '?,9.' a.rI~LJ:'9,!'l.i!L~,JSJ.t,QnJ~ .U.
,(1.9f3..o) yLR. 294 to support, him on t.llP. proposition thClt AppelJant.

did flllly IInderst.And the contents of Ihe docllment he signed fiS
t.he advc!C(\ Les flll.l y exp I il i Iled UIP. S,llllP. 1.0 hi III.



r'l rpply Illl'! Appr~llAnl itlsif':l.r-!c1 U,i-lt he (He] Ilot refuse t.he

crlrtl hlll fhilt Rp'sp()TlrlP'Tlt !IlClinlAillp.cll\peping it till full pAyment

() fIll p d p lJL. i'lll r1 I It il t I h p. Hp ~)P()II d P II I 11In~cl h iTn j n log 0 i n 9 to l.he

r IldVP Ci-lTP.Jlllly pnid dllP' ill !pnliol'l 10 1110. argumelll.s

p t 1'1~; P "I I! <l; I I, p p v i d P IIc: f-! I f!l HIp. r P. cl a 11c1 I lJ P. a p V 1 i (~il h 1 p. 1 i"lW i'l n c1
llilV!! 11I1! r'orwllJdpr] Ih;]1 Illi~; ilPtw:11 hiH, no 11lP'I"'il.

r dill s:llisfiprl Ihid thp triill (~OllT'L propp,rly found Ihill.

I 11e I'f-! W!H' P. t. W0 d iff P.r P IJ I i'I ',J t p elll e II L :::; h p !W P (-! n III e ApP Po 1 J rl n t. i1 n d

HpspoIIClpnL AS Exit i lJ i I ed in 11Ip. rp.:.:qJp.ct i VA documents. Exh. P1 illlcl

P7.. r \I/i II ilnAJyse tll('"! grollllcls of nppeill gerlfHiJlly nnd t.ogether.

PW1! t·1ohamerl TSlllai 1 .. il/"1 Advocol.e .. deposed how he drew up the

'WI) dIll PPlllf!lI t S i) lid i Ii:; so i lIcl i cill,nd Oil Hill:" 0 r t hAIll. IIH

t p::1 i r ipl! llow pill I I":; ilppt().ll'I,llll Ilinl lut llti~, illld how r.1 Hilillllry ..

ArlV()(·dlp. wiIIlPSSP<! Illf~ sig""t.ol'ies tp.gilnlillg P.xh. Pl. Hf~ furt.llf~r

rlppnspd how Advocille Frill? TWi'lill wit "esf:;pd t.hf) SAme parLiP-R

pxeClll. i Ilg t h~~ 7.nd ;lgn~p.tllenl! P.xh. P2. The wi tnesR sllowecl t.hat

r\ x Ii. I' I (.(11W 0. t 11p d ~," I p () f i1 1110 t. 0 I' V p" i (. I P. W" i I F! P,x Ii. P?' (. (lit C P. rr I A d

Sillp. o( i'l hOllse. MI"'. rAil? TWrJih .. Advocate .. test.ified AS PW] in

SII1'1HJll IlIPIp.of. '1'1,,::, silic1 F.xhibil~:; stlpport I.hesp. test.imonies.

Exh. PI Wi'lS eXp.(~lllp.rl on lJth DfH:. 1993 while P.xh. PI. WflR executed
on 7,QIh !'i;nch .. 19q~. Thprei S Ilot.h ing in t.hese (loculI1entR which

stlggpsL !.lIP conl.r;H·y lpt fllone suggest ing tl1al. t.hey lire .i.nl..er-

f'Pl ill pd. ThfJ 1 r i ill ('0"1'1. fellI/HI I hflr;r.1 wit IlASFlP.R And Ru;pollrlp.tll

cn'!d j h I (-~ "ttel T find no VrOIJllc!S 1.0 filll I I. t.Il<l1 stand.

nrllh 1>(~f()rp l!In·I.,';"! COlli! ntH] in !Iis 1I1p.lI1or;lIldtlll1 of i-lppHAl

1 II P. APP P. I I i1 n t. \I r 9 f~ S t f) be bel ieve d Ihilt. F:x h. r1 is not t.e 1] i n 9

the Irut-h - thrJt. it is Rupplpmenh::ld hy An ofal underst.anding
hphlPpn tl1P two which hAd it. that the shs. 1 ..000,000/= .. purch(]se

prir~, W(]S to he r~id from t.hA collection of rents from the
d i sPllt Ad II011SA wit i <"11 11011 bepl1 pledged as SBCtlr i I Y for tile <lAb!.,
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Ap;nl. flolll hp.irH} Illw;nlpd hy P~v1 ;;111(1 ?,':=; p.vi<lp.ncp. t.his ;)rgllll1ent

rAn I t 1 P f,lll 1 1 Y S' A II rl ;1 !If 1 11P i I h P. I" (. illl i t h Po 1)( )11g I !l bye 0 111In () II S P.n S P.

;1P II r l. fro 111 I) pill t..l 1\1I I tn'~, s p d lJ y S () IIIP (' 0 1\ t I ;1d i r: \. i ()II S illl d

i rIp. CPile i I rll d p n;n- r ;1I i ()n s j 1111 P.t P.n l. i 11 It iRe V j (J 8 n r; e j n c 1\I eli n 9

plp.()dillgs.

Lpg"lly: as r·igltl.ly nrgued by Mr. Hselem starUng from the

t.riAl court ..Flllnwlng the alleged oral understanding t.o creep in
the writtell c1greemplIt., F.xh. Pl, would go r;OlJnter to ss. 100 (1)

" \'J II Pili 11p I I> I Ill:; (), d (. 0 Ill. I iH: l. . .. 11(1V P. lJe ell r e c.lu c P.d i.n

;1 fOllll of i-1 dnr;lIlllp.III. .. no evirlAncp. sltrll1 hp. aivAI1 in
proof of t.hp. I·er·ms of slIdl cOIll.l·;'ict ... exr;p.vt t.he
(1 () (. \ 1111P !l t . i t· s P. 1 f. n r s e I ~()fV 1 arye v i r1 enr;e'. 0 fit s
cnlltp.nts in r;Flses in which secoIH1Ary evioencp. is
Fl 11III i s~; ih 1 e Ull c1p r' t It P. P I" 0 vis ion s h P. I" P. i II he f () r e r: () II t. (l i II P.d" ,

"Wltpn I Itp If:~rltl:~ of allY sll1'l1 C01l1TiJC\. ..... have heen
pr·ovp.d rtrrorrling 1.0 sect.ion 100 .. no evidence of any
ora 1 Agn~ement or sL.::lt.elllent shn 1) he arlrni t.ted, i3!=l
hp' WPPI1 the p,l r tips , 0 ill1 Y r:;IH;ll i IIrl 1.I'\IIllHI'1. ••.••••

for I hI' 1'IIrp{\f~p of (:Ollt,ddlct itllJ, vnryiIH,j, fldditl~ 1o,
or stlhlr;\('t.i,,~ frOlll it:'> Iprl1l:"

anll goes on tn provid(·~ six excppt.ions \'Jhicll do !lOt". cover the
pr P.s p n t. s i '11;1 L i ()n .

Aut.horit.ies .. both foreign And local abound, bilL a clAssicAl

P.x alll p 1 (~ i ~; I J IP J( ",1 1 f il " v f< i c It w ;1 C ;] s p c i IP.d h y Hr. HRP.1 P.III ,

Advocalp (1<JnO, T.r..H. 109] ill which, Lug:'1kingirn, .J (as he Lhen

was), rtt. pAge 111 of the judgement. had Lhe following to say,

" Tlis c 1(~,1 r fro III s. 10 1 t h (l t. P.v id P.rw e Jtla y nn t. h 8

rl d Jtlit' P rl n f ;'m () r A 1 ;)a [1-1P.'" A" t f (ll tit P. P1Irp()Reo f
(OrHlt.rndicl.ing, vr'lrying, rIdding to, or Hllbt.r;Jrl-lng
f r ()rtl t 11 P. f P r'f111'\ (\ r i1 \0/ I' i t t Po n CO" l r ;.1.c I.. r t. f 0 1 10 w s ,

on !he conVArsp, tll'lt AvirJAnr;p, may l>r~ rlrlmit.tec1 of
8111'11 Iltfl! ngrePIIl(~III i I i I clops nnl pIli pOI I 1.0
(·(lIlfl;rdil·t, vnty, ildd 1(1, or HIIIJlr;)(:1. "Olli IIIH



wriflpn tPIlIlS of Iltp c'nnCr;Jel: CPllll.lry l\lIt,ol1\ohiIAR
vs 11utching:;:; RiffllPr (1C}1);,) F.,A, ;'01\, rroviso (h),
I () 'hp SP,t" inll r;(ll s nlll 'Ill' Ill;' I t PI r; 1() 1>p t."KPIl 1III 0
;-1(' C' 0 Ill! L i 11 '1 d III i t I i llO ;, 1w h R V i r1f' n c i~, T 11p r:; P. n r q t \t.l0 :

f i n;t, t hp 11r',11 ;lOr;~f'lll{-llil F,I1ttolll I () hp pr()Vf~r1 hy RlI(;h

PVi<lr>;'f'P ~~II')111d 11(-11 )lp irw()llr:;itPI1I YJilh the I PI. "'S ()f

f ' I ) Itl , ,w t ,: ~~ p (. () /l d 1 Y.. r P I) il r cl i:; I () l)l~ )Ii l( 1 0 f I IIP. <1P. Y r P. p

(l f forflli11 if y (J f t lip. <locllfllAn I" ,

"I. Tllf-! SELLEH will Sf-' 11 rltl(.l THE RUYP.R wi 11 buy t.hp. said
motor vplli~lA forA ~onsidRriltion of TAn~i1niA shillings
nn!" mill inn nllly ('I'm1S. 1 :000:000/:::) (hp.rpinAft,IH ci111p,(1
" t It p P tIn' )I;J r-;p p t' i('p" ) ,

7.. 'l'lIP. RI/YEII :~h;lll P,"I,,! IIIH ilforpsilid P"IT11(J~(~ plir;r-' tlP011
I liP S i <J1li IIIJ 0 f Itl i S ':'lYI ePfllf-'1l1 ",

ltis t,I'UP' t.hAt rWl, Hn"Cl"H~d IsfllAi 1, Advocate, clid not. witness

t,hp. Itlnnpy pxr:hAng;ng hnllrlS but i.t is not unusuAl that parties who

hAVP r'OIlHllotl IJlllip.n~t ;1nrt i 1l<J, in lItost hur:; i nASS t riJns;H;t. j Oil::; / (~XFWlll P.

<lcWIIIlIPtll~: h"f'l/p WI,OPV('1 i~.; IpYillly (\lld nff ic'ji11 Iy "Ilc)w(~d

I () ,t I I P ~; I, ;11III P t ()(' (' (~d, ;j' "1 P. i r ()w 11 p;l C A i'Indin A di f fAr All t

o'lrp';:l, , 0 t.I'Af1so'lcl I hp. exr:h':HlgP. of hAn] ~<1s11 from one to allother.

This p()i n I w i'l s n () t [!I IT S 1lf~ d f () r r: 1A r i t Y h 11I.! n IIIy vip w t!l P.

()Illii~si{)rl iH Ilfl' Lltol1 10 I!ln Hpspondnllt 'F> (:;H,(~, Thill, said it.

i;t ;I II II ~: C)1I It' I P;lt' 1 Y I 11;11 I p ~l ; I I I Y t h P <l 1 1 (~ye d () I' (J 1 A 9 1 P. P.III P.n 1. CAll

!lot hI-' ililtl/ltlpd illto pxh. PI FIR "l',ltl. frolll its form':Jlily will

~()ltIplpt,pJy c!l;:HlgP. its illipori'

TIt'll ilp,"II"t, p.vpn I.rArlcl i I1g on IItprp. comltlon ReTlSp., the

;:) J 1P g;1 I i ()fl ;:1S p r' p::;P.11t P.d h y I} I pAp Pp I 1 rill I, f t III d ;:)tn (~11L rl 11 y tlI Fl t P.r i ,1 I

il::;; it wnfJld S(-'f.~ItI, ;1:::.:;t1lllillY it F'VP'I' to()k pli-lc~p.: CrlllllOL he excl.lJded

iT! Any rJgtp.p.lltpnt. ill n~spp.ct of thp. tri'lns(j~tiCJn of thp. nrll.llrp. thi'lt

l(-~d to tllf-' fflfllliltjl)fl of F:xh. Pl. WilY shollld it. I>e p.xcluc1p.d if

I 11il I. W;) sill PI" If] (~ /"f, I ;llll 1 i II 9 b ro) 1w P P.n p i1 r t. iP.s? ApPP.1 1 n nth a s !l 0 L

p.xp!rli,lpd \vhy, .if Inlp', was it. hithlp.ll!

A 1 s () i I I S no' 0 fin:::; i 9 n i f i c~a II n~ t h i"l If." fH' e i'lrP-

c'0 II I r ,I d " (' I. I' () r I ••.• r'" t I (J ,'r " c. t 1 l f t t A. 1 1 t,," ICons ISp.rl(~p'" on llA P'1t . 0 ,(Ie ppP. iHI.
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rpr;Fl rrl i ng I-Ill" ,,1 1 Pgprl or i-ll rtgT"epll\Plll. SIIPP 1Altlen t i n9 F.xh. 1. In his

rt f f i c1rtv it f(Jr l('iIV'" I () elf' j pn<1 1111" sid I '( .,dlTl i It A(l rlS Rxh. 7 ) in

pin-i'. 4. I hp Appp 11;1I1l ~;till pd .

"gp(rllf> WI-' fllllplP,J illln Il,p ~~"icl ,1c"JIRPIIlOI1I we Ildrl
n r :1 1-,Y i'l 9 I P PcI t Il il t sir It' A I rl i rl II () I h a v P. tile pIlI chi) s e
p r- i ('pi, e s h s. 1. ()0 0 ..n0 0 I = I p Ii 1J ire d f ()r t. hAS il i (1
VAhic1p. T W(1l11d plpr]up' mv ilforpsiiid hnllsp. ~s security ..
iPHl Ihe p1;\inliff w,,; In-receivp. Ihe renl ilcrlling from
I Itp Sil i rl ll()IlSP till I. ;1 the 1 i 'Ill i rlil I ion 0 f Lhe debt.. The
n~II tis R h s. 1 () ! 000 != pe r ItIO n I.h II •

((111111<1illg I lip. lJlP:Jkrlowfl ()( I.IlA ~;ilirl K1A vAlticle
1he rlAfenrli1nt. Approilrhp,d t.he pled nl if [ to r.eg i ster.
his rlissnt.isfrJct ion llPOIl which it WilS rtgreed thAt on
top of the srJirl vAhicle the PlAintiffs would buy Ute
Ille DefendAnt a srni'lll hOllse in considerAt.ion of the
J)pf('lIclilfll ;,llrr(ClrlCle!'ill(] 111I'! slIit 110llSP. to IhA PI<1i"l.iff.
T Iii ~ , )p f P IH1;111, i s ~ IiI 1 W ill i flg t () 1.;\ III R r If1P.I t It P. S il i rl
h()llSe t-.() t.he P1Ainl-.iff lJpOIl ftllfilmAnl: of the nfoyesai.d
C~() n rJ i I i (J n s ... " .

. . it (mv) worked for one week only. T even told
plAintiff thi'lt t.he rnol.or vellicle lIiH1 cea7.ed engine.
She g il ve rne s h:=;. J 5 O. n0 0 I ::: f ()r r e P i1 i r s. She t-. old IIIe
I t lil I. Ish r l1J I d ~wt, I )I::~ r 1.11P. !J 0 1I S e. Ide c:1 i IIP.d. T , old
hpl' 1'.I,,,t r would ollly Mell for 8 111illion shillings.
~~he srJirl thAt. Rhf~ would sell her hOURP. in town so
f.hnt she Co1n buy my house. Plai.nliff offered me a
il h il nr101 i11 Kp k 0 () r Mt () n i K i j j c 11 i. T d e r. 1 i n e (1. T t. old
I,PI I.hA!. tt,Pn"! WilS ilhillldi'l in Tandikil going fen 1.r;
III i J 1 i rln sh i 11 i n~,s ilnd T ('0111d III0 V f'! I.lter'A spon 1 "IiIS

pd i d p"rCI'il~;P. 1'1' ice".

Shn r II y il P. Art his R t-, ol t em P.n ,- h P. WP. n ton f () S FlY t h i1 t. hA r.0 ul ci
v;:wille fhe disptllecl house if pilir] shs. R million rtnd givpn

r,k tlJilllrL' Wlll 1.11 I. 'i III ill i Oil'



F r'(1 In t hA ;'1hn V f:> ('( HI L r' il r1i ('I i ()11S ;'111il j n(~0 11~ i s t A r)r~P.R WIt.1 t 11pis

Pl"op()IITldjl1(~l W()111d 11.l1111-ill1y !"pv()lt ilCJ;)iTl~;t COlllllHHI sens('"!, First,

wilY (ll1lil IIII' (:()fllpllt:; (II p"t,l. 7. (If I Ill! written r,liltf-'"IRfll of

d p f f' r 1l' (' f I" ( 1I1l t IIP id f i d il V i I (J~ )I II. P 7 \ i fill all I h f-1Y WfH R I r tI p ?

~~p(:0 lid I y. II()w rI () Wp r (' I '() I tr i 1 p t IIP c: () nip II Iso f pi) r iI, 7. () f Lh P.

WI iltf-!11 ~-;lillplllf'llt of (hdr'l1('f-! with 1 lip. ()lill lA}~t illlOIlY ill cOIl!"t.?

'I'll; Irll y .. clop:, i I 1'lIn wi IlJ t:()11l11II1II f,pIH-;P t !lill I hH Respo11d8nl.

cOllI<1 !,.,Vf-' pin-fen witll fill", :Fd)..OOO/:; for rep;dr' of i1 vp!dr:le she

lJi-Hl ::;olrl ill ';:1 pric'p 1>1 l.non.noo/:; just a weeK bRfo7'e, ;'1 price

~il1lply SP('ll1",r1 hyl0,noo/= t'pnl •. l1!onlhly, \'JliPIl, by nil IIIAi-lm:; she

11il( 1 n () I P (w k p tAd P.V r> I I i-1 "l( H I I Ii f;' 7'e II I b A c: i111 S P ;1 III() nth lJ (1 rl n () t yet

l"P81?(P' WhAt wOllld IlIA f-~}'~' .i~O:OO()I:; bp for - a loan, a grAnt,

() T' W h i1 t' W /) 1I 1 d ~ h P. " P. h 11 Y i II CJ 11 p r ()\om 11 T' () per t y! 0 n 1 y i1 rl P. r i1 TI 9 P.d

hAinfJ ('An pArt-iriprtlpin stIch I",r;H1RiH~tion,

/

FIliI! till v .. d I t1l<lIlull I, I ()()(! ,p I ill i 1>11:; illHl f t i r>lldstti p ('illl I (.!iHl I ()

s () f I I 0 it t I:" (\ r fJ t" ;HII }.; (b" t II 0 () fJ f~ 11rI ::i S \ 1fJfJr~R I. P.d UH! P.X iR I. P.n CP. () f

8tH:l, IPldt.iollSllip lH-'!twf-~pn th(~ two) .. is it- possilJlp. that thp.

Rp. 8 po, Id p r1f~ (~()II 1rl p i1 r I w j , IJ It i i, VP.hi r.1P., ii t n p t) r c h aRe p ri r:A 0 f

1 .. OO{):f)oO!· p"yilll1p ill I PII!.;I! (~ollFH't i(>llr: o( HI1K, 17.(),OOO/::- (]

year (10:0()(l/= x 17 lIIonths) which trill1siJCLiol1 wOllld take R1years
b A f n n~ I hI? Wh () 1I? S "Ill i R 1 i q 11 i d d t. e (J?

PlIlting ,111. t.hp. ilhovp. asiell?, whilp. before thp. lower r:ourt

Ihp. Appp,11nnl lhroll~!ltn\lt l,nlKPcl of i'1 lt1oT!thly renl. of "10:000/=

f nllil r PIli f-" Oil ;'lI'Pf-!i) I, wh; I {-~ ,(·:n:;pnnd i 11\} 10 (lf1AR I i(HlS by COli r I, hH

Sil i cI Illill ii, WilS 1 fi .. (JO()/:::!

Nell ()nly I hI? ;dH,vr~, \>/Ilill-' in his (lIrt! Ipslilllony Appp.l1anl

snirl tllill ;.,(Ip/' Iltp, IH\V Sille 1I',Htr-;i1CI,i()T! hp. i.nlnJ<lur:A<1 R8spon<1p.t1l'.

10 I hp I pn;nJ!" rlnel t Itp RAsIJeHl(]f-HII. ri-J j sf-~d rAn!.s to reco"p her

1ll0llAY 11"ic·kly: nw7. itllll 1, who [>osP.<! as hrn' I.AniHlt'.s simply

I P.s t i f j p. rl I () I , iJ V i 11 g b P.P.n l. old l. 0 p n y Lli P. r R IJ t torn i'l In i1 S n i cl i T R

i I po s s i h 1R t.ll ;1 t. 'l( I II P. r~0 lJ 1d h rJV P. t f~H t i f i P.d I () S \ J(' 11 t. [) lJ C h y i r II 0 l.

R



/
hrlt'ppn i I1g nn t lIP i r i rW0l11f1?

r'PlIlflinp.d At slJs. 7.{lOO/= ppr

p;1 i d 7.(J () Of - . Pp r 1 (I() III . P fl Y

Tn fnet .. nW7. .. d8posp.(1,

monlh" .. \"hi18 nW4 srljd

, 11f1 S n fliP l' 0 r1 fl t Po" .

"The
"from

"r III Y{.\I R I. ill w P. h ,'j V p. h j~; (' OJII t';1 die f. i()II S n~g rt rdin 9 !.IIfl

si~.Hljrlg ()f IIIP rtgrpPllIRllt It 1 liir~ P.i,,:lllli,l,ll;()11 In ('ltipf .. he s,lid "I

h;)(1 tin \" t i I t I~ll ;l(~.JrP.f~Il1P.t" wi f 11 pl,1 i III iff f () t !>(J I II I. hH 1\(111:::;8 () r

vphi(~lp.,

T did nol go to TSI11;'lil. T do nol. know .Ihp. p1ar-p.. t Rigned

'lJp c1()('l1lT1pr,t' i,1 eh;'lI1IJ'()lllhp Pol if'Po tlllrlP) t ht·P,rlf.R. T do not. know

S;'Il1P df"POS it i Oil .. W}1f111 sllown Rxll. P7. hp. i clP'lll' if i eel if. AS !.hp, one

w h i r.11 he:=; i9 n e c1 \I n (1(" r (j I Jt P.S H t1 t. t h Po P(')1 i. (" P. ;.; 1.;1 t.i 0 n, S Il r p r isin 9 1 y

howev(H', in re-e'<f'll11inati.on (I.he Appel1anl was t.hen be.ing defended

by MI. Mllq,Illdil, "elvfwfll f1) 1t11 It;lcl t hp. f:ollrilgf1 () f t] iv; n(,! Ille

f I) I I mol i tI 9 (. (l III I ill' Y ; If I ~.;WHI ..

"Thp. signrlt.1JI'P. in Foxll.
plAintiff's hot!sp'. TI

P? is mine. J signp.d nt
W;l::; n motor vehicle rtgre8ment'''.

N() 1 () f 1p. S ~~ s i <J II i f i <:; II H: P. 1 :'; II i s d All i ;1 I t.h ill h8 i S II ( ) l. H il j ill >11

M'lss;~ \)111 I ;,_i;lhll YtlstJf "sf rirlitlg il ilS (JT1P of tllp. fACl.ors l.hAt

thr~ fl.m rlrlvfWAIp.s (PWl And 7.) didn't know him, !Jo!. his own

wi I rlPS~";PS .. 11i s t p,n;llll S (lIld nf1 i gl1bollr' .. nw?, 1 rlnd 4, COliS i st.p.flt.l y

idp.rtfirjr··d illld l'f~fl~np.rl to Ililll as rLljnhll MIlSS'\. Tf T:->III"il i1nd

TWnih rlid llf)! know hill, rind Inlrl 1 iRS, (~oncor;l iny Averyl.hilly IhAy

Ril id "Ill)l,t I IIp. ilt]I'I~nlllPllt s i 1If' Jlld i lIy II i ~~nillll!! flOW ilbntJl. t'IASP.

C 1() S f.! P r~,. :~() II;' lit. i f.! S "('> I r lISt 0 rl l. () !. II I~ P.X l. P.II l. 0 f C A I I i n 9 t. "e m t. 0

his Fl.id? no I.hAy rtlso not know t.hA name of t.heir li1nr11oro?

As 1.0 tltP. qUAsI.ion of t.AllAn!.s payillg rAnt 1.0 Cl woman r-Cll1ed

1I1i'lll1ilSil j rl i. on hAlt" 1 ( 0 f Rflllllli3 (Respolldent) flR lli1rrflte<l by DW7. -

4 .. AVAil if hl~liAvP.f1 does nol. (lUeet. tile RespolJC1AIlI's story.

Ni1l'.lIrrllly OIH"P ()wnArship ("hAllgP.R, 1.I1P. I'p.tlls hi'lr] "lso to chiHlge

1 It p d pst i nit t i (),,: I () R;111111;" 's 1't1' S P. i·1t \( 1 II()1 A 1>P P. I Inn t s .



('f)Il! '",H1i('j i\)l1 !;ptwAPn ApIAllrlnt and hjs

I<;l !I;III1;I. 'I'll i~:; w j I TlPS;; dpl){)spd I hill. lip/
\v i I lIP!::-;pd -III - ;1~1I I'PIIIPIII i II I P:-:PPI'! 1>1 d vf~ll i ('I P. lip i IlV S iVIIPd '11.

R;lllJllil'S n':·: i rlp.nc:p: t iI'lt IIp. '11 so d i (1 s i 911 rind so wprp nt.hprs

p r P.sPill.: I It;.) t h H S;n; Rnit III '1 I' n Y j n <J "1' V P.1 1 ;.j n t. /. 0 0 .. 000 I = r n S 11 hi i t. h a

pl"()l1Ii:;p III t'dy In().(lO()/: ill .1 wppk':; t illlP ;11)(1111<11. lllir:; I1lnllp.i' WHR

for n~prlil" of l"1Ip. I"nlpv;,,,t. llIotor v(~hiclp. which Wi1S pal"kp.c1 just.

o lJ I.::; j c1,.~ ;111<1 VI h i c: 11 Il P P r1 r~d r- p. y il i J S t. () t. 11e j" j P.C lor V lJ IJIV, C 1111. c 11 ;HI d

!J I" n k Pf'. nil I h r~ n I ,,( >r h il r I r! llC)W P.V P r: Ap!1P. I 1;n I I" t i'l 1 k p. r1 0 f S IJ:, .

.1~ 0 ..()n 0 / = !J P. i n lJ r f> t'il ire ():, t::; 0 f U IP. V~ h i c 1 P. il f t P.r i I. h fl d w 0 r k p rl

f () r i I 1:< t ..1 Wp p k d II r1 !'V P , 1 t' I P II 11() I f () r I h r~ c1p f (' (' I ~ P. )l P I i:l i n f~ c1 h y

f)W~~ hIlt cpazlng of U1P. PlIlJl11P., rlnd infp.rrlb1y not. rlt. responc1p.nt's

plrlcA" Thp trii'll (:nllrt. l'i9ht1y fonnd this witnp.ss not crp.di.ble

i:lnr1 T h;lVP. ffJllnn no (:llJP. fnt Arriving AI" j"hp. r.ont.rrlry VjP'W.

l\ I ~(!,I r d i I 1(.' I' I P ..I r· I) I IIII!-'II t I II;] I I hp I?f-! ~, ( • (lId i!-; ~ I i I I i II

pn~:sP.s~-;inn of RP.sponr]pnf this h;lS AlIlply bpp.n p.xpli'linp.d by U,P.

1,'111PI' tlld!. ;1::; Iltp dtlplic;'1lr' II;Hl bAAII sPIl! 1.0 HI Wi'll ,1 and hAd bpen

in joinl n.1111p. wilh r.Ron whi('h hAd pxlpnrlp(l il lOAn to IIp.r it t.ook

111111' III flf'l ,I rlllpi ;(',llp Ill( wll;('I, I i,lln fliP !\pppl1illlf hflc1 itltP;ldy

r'll;lrIlJPr! hi:; IHind. Tllis nl~.:;o ('rtnllnl ilssisl AVlIP"llilnt

1 11;IV", lal)()III"pd Ihrnllgl1 111P vilrinlJs r.olJtrll(lictions for

rlrnily iln'l Also t.o estAblish the sOlJnr1np.ss of the tri.rtl court's

f i nrl j !1() S () 11 I h pet P d i h i 1 i I. Y 0 f hi i t n p SSP S. A 11. h 0 119 h.. y p n P r ;:j 11 y ,

lll(~ I r j;11 ('olnt is thp OI1P. l)f~st. p1;'1CPd to ilSSPSS I itA ('r-edibilily

of wilrlPssPs who tp.sl.ify lip.forA it. rlnd rrllp.ly shotllcJ the court on

nppP.rl! inh'!rvp.np. (,T. H. Krtsnl<i'l VS (;porgp. HlJlIlhA, f:ivil Ap[>P.i11 No.

7.(; IJflqqo: ('A: M~";l!I7.;1 Hr.>gistry (tll,rnporIArl)) fhA cOlllrrtrlir:!.iolls

f~ >: II iI, i I I'd ;1I1d AXp 1.1 i Ilf-ld it hOVfl wOIII d lliIVf-l j ll~ I if i pd t.1I i R COIJl t. 10

inlplVPII('> ,Hid OVp.rl,Jl·!1 I.hA rlpr.is;on if lhp. si1id U-ji'll COtll't. had

i1t-tivp!l 'II d'l nppnr-:jfp. (~(lnc:lll~:;inn: fr,r RIlCh g!at-ing

i ,.I"I-H' () It(' j 1 il h 1 P t":l tip. I S i" P.V i II p n r: P. il' P III P. () IHH~ fHIV j HN 9 (~d 1111r1A r

I IIn (~Ii I ' P P I I 1 111 .



r Sh(llJld rnnkp nt!f'! Illnrr~ ()hsprvnt i011 which SOOlBhow !tAS sOlTle

bBilrill(l hpforp. tnlwhin(J tliP A~lpp.l1.,rll's eJ;]im t-hFlt hp. WAS fnrr:p.c1

In SiClfI E;.:ll, 1'7. fnl y/lli('ll Ht, H~-;f->l~~1Il ('ilpc! Kitnlll;11 i C;lSP,

AppeI1;1rlL did not t:lI::';P it ll! so nlilny w()I'cls hilt OIl look of

n~grlTrling v;'11tlp. ()f A h01JSP. snic1 I(l 11;:n/fl ~ rool11S in ttlP. fllAin part

rl n rI :~P V PI) i n i 11 P h;l(' k yilt d, A~1l'p 1 1 il tl t 111;:)Y.. () n S P.r.0 n d 'h ()1Igh t S ,

It i1 V P. not P. d I h <l t, h P h .1 rl 11() 1- S P ('Il r P. d t h P. P r n per v A 111 e 0 f his h 011 S P.

h P. II(' P f h P. f 11 r n r ()IJ nr1 .111 d d is!)\ J I i n9 h;1v i ng sol d i I.. S11 f fie e t. 0 S i3 Y

tit;) I 1111I p~~S f l'AlJd: or nl,splWP' () r rrp.p cnTlspnl'. t () ;] con! Tilr.I, ilTe

p I () V "d.. 'llf ~ iH 1p, !IJ" r' Y (l r (' n I!:" i r1 P.r A I i (!II i S 11<" rl Ill.::tIt B r I () l> P.

d,·.,'itl"d IJ!\()fI IIV 1111' ('()IIII:>, 'I'lli~: W.IH willi :IltjlJf.lr! by HI. !vf:.;t,,!lPIII III

I he f! i;j 1 (.(' I) I' I. ,

~;. 7 r, (1)( ::)) () r ()II I' 1.;) w () f C ( !II' 1 i'Jr' I (),' d i tI ;Hl(~ A C ilp, 4 11

prov i elf'S ,:--

" ~ ~ (I ) (ell A tl :l <J ,- P. Ant (-'! II t 'n w II i <:II f. h p (' () Tl S P. n I' () r l. h P.

!JI()llli:,>()J' i~> flPp.ly CJivr~tl is tlnl void 1l1p.1'p.1y hpCiilJSA

, h (,~ C () n sid P. ,;11 i ()n i s j rt it d f~q 11;1 t P." .

"'I'!t()1I<J11 Ihp lilflinll C()nll';wf A(" (J()PS not 111 tplrns

l' "() v i d P 1h (l , f' () 11sid p. , (l t i()n IIIJ IS I h f~ 9 I) () d 0 r V;I I II il b I P.

I n ~~lJsl ,I i n ;1 cnnLII' 1-. it hns ;Ilw.::tys hp.p.n lIndp.rst.oocl
Ihi'll cnnsirlA";;Jtinn 1lIf"';:H1S sOIllp.I-hing whir.h is of somp.
V;llllPin 1.11(' P'yP nf Illp. 1;1\'1, Tt IIlllsl- hp. rp.il1 ",nel nol.
ilIIlS()!'Y, wllpltlp.1' ;lf1f:'!(l"i-lIp. Ot' nol So long (IS l11p

I: () n:; i (1 p I i1' i ()n is" (>f " 11r (>;1 1 j f is ~,II r r i c i p n I i fit. "P.

I) f s 1 i ght V;~ 1 liP. I nd.1 Y" .

"rf:l l);1t'ly ~H-"S whFII I,n hilS (~ontl'n(~lpd for Flnrl if il
is (Jr ~~(JllIf1 villllP .. ",IIidl IllAy hf~ gn~;lt I'll' srn;111, 'lip.
C()lllls will rto\. AIHI'lirp wllAlbp.T it. 1.01.1::; rln p.qIJiVi'll(HI!,

I () t II (~ pro III i ~;P. W hie h II P. 9 ;'1V P. i 11 r P. \. I J, n. T hAil r1 (~q 11;j f: Y
()f 'IIA ('o'"Jsidr-'I',1t ion is for l.IIA p;.nl,jp'~ to conr;idfH
;11 Illf~ lirnp. of "'ilking IliA ilYI'p.(~JIl('nl t 'lO!. fot' Ilrp.
('OIl t f ~~ WhP.11 i I i r; ,'()JJr,JII!, to hp. At) fOl ('(~d. (BLACKBURN t

J, in Rolton vs HAddp.n .. 1871 LR g QR. ~lS)."
11



/
I'

I
Till" ;lI)()vp ~p ill ~ (l'.'I~r i rll (1 ypt ;HIO! 111'1 nl't;JlIl1IPlll' by HI, H~;("!'p.rn

t ki I , 11P. l>, Pt' p 1 1i'I n t (. :~ n " I h P i1 v,li 1p <l I h P. (1P. f P. n r P 0 f non - p.~;I....f n ct, 11In

c ;t :; to, I 1 \V ill " I-' tI ( 11 I'd t h;,' A tIp (l 1 1 i1 111 I~; i1 I i1 Y In;, n ;I tI d ! I 11,. P ~l 1 P

Spll I nil ill f Il i;.; ;~~lpp,ll il lid 111;1 t liP enlll rl pnss i hI,! hit VP. hl'ollghf Oil f'.

Illal dpfp!1"p In ~,n nt;H1Y w()ld~;,: IlPvprthplp~-;s iiI" is chi11lptlgi'lg

I 11.1 I 11f' \'J. 1:.; r f) IT P II I (1 :, I \.J II E :<11, PI., 1 I 1111' t> () 1 i r: f ~ ~.; I ;t t i 011, T w ill

t J 1, I S ( , ( H 1~" i d l" I" W h l" t h P. r' ~, I r: h <lP. f P 11r: f! (:n \ I 1C1 h p. ;l V;) i 1P. d I,() h i HI ,

T I I( 1p p r1 III A rl p f P 11f 'f'. () f 11n n ,- P.~.;I, r ~l c I 11!II W.'l S (If:lf';1 i 1 p. (11 '!

P IiIII' i !>I fl P I (HI (11111f • ,. cl IIY I. ( I I d I) p III I i Ill), "'I, n, i II (~A r.r,Tr: v T.E F: (1 q (j 9 )

~~ ( 'II, 1".. IV, I ~~ ; II" ( ',. I d ,. rI ;t:.; ,I I I 11H b I (); If 1 tJ I i II C i ~)I p () f I IIpI; I \V

gnvPI11111(j ill (lilt" j1l1 i ,;,1 i c'1 i CIII ;-'lS WA1 I: !.lId! IS:

" \v h p Il(~ V P. r ;~ II I" n n f f II 1 1 A ~l P. ;~ 11cl 1111d P. 1 S t il n (1 i II 9 wit ()
(:0111 ,'p;111 (ll1d wr'i t p, ~"iq"l" d 1 p.C]i'l1 cln(~lIlllp.tlt' wh i c·h
is Pllt hp.fnl(l him fnt' :,ign;lf'Ilr-f> -, by wllirh T lIlP;ln

,I r1rll'lI11IPlll vJllir'II, it i~: i1PPilt'~'1\1 Clil Illp f,lf'P C)r il
I" i III ('llf!f·d I (I 11,IVI' I ('0,,1 ('rll\~~I~q"nlll:p:': 1 III-' It : if

liP dr)(->~'; 11(11 1;l1u' fliP 1I'(1IJ1Jlp I() "P;Jel il': hilt. signs
;l~; it i ~" ,'p1 y i ng nn I lip. w()fd of rlnot IIPI- rlS 1() i I S
('Ii;ll';'lr~tpr nl ('nnl pnl s nr p.f fpcl " lJp r.i'lnll(J!'. bp hA'ird
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