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IN THE HIGH COURT OF TANZANIA
AT. DAR ES SALAAM

CIVIL APPEAL NO. 92 OF 1997

(Originatinug from KM Civil Case No. 232 of 1994 of
Kisutu Resident Mauislrates Court, Dar es Salaam)

R A A B M S S A e e APPELLANT
VERSUS
RAHMA SELEMENT . . o0 .o i caie s c il aa i sias sl DEFENDANT

JUDGMENT

KA'IE(;":YA» J .

Rajabu Mussa. Appellant, dissatisfied with the decision of
Lhe Kisutu Resident Magistrate's Court (Longway, PRM) which
upheld Rahma Selemani's claim for delivery and possession of
house No. 37 Wailes Street built on plot No. 150 Block iH',
Dar es Salaam, has come to this court armed with 4 grounds of
Appeal namely - that there is no agreement showing that he sold
the relevant house except that. he pledged it as security for shs.
1.000,000/= being the purchase price of a motor vehicle which sum
was Lo be liquidated throuuh collection of house rents; that he
had offered the house to the Respondent, Rahma, for shs.
8,000.000/= supplemented with a "Kibanda" somewhere else which
have never been aiven Lo him; that he didn't know the
significance of the siagnature he affixed on documents at Lhe
Chang'ombe Police Station under police duress and that tLhe
agreement between them concerned a motor vehicle and not house as
exemplified by the fact that the Respondent still possesses the
Motor Vehicle Reduistration card because Lhe debt of shs.
1.000.000/= has nét been fully paid. He is surprised that his
house has to be possessed by the Respondent when conditions of

their agreement have not fully been complied with.
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The Respondent:. sued the Appellant for delivery and
possession of honse No. 37. erected on plot No. 150 Block "H",
which he claimed Lo have bouuht from the Appellant on 29th March,
1994 and for which he obtained Title deed No. 43503, When !he
Appellant wasz pushed into defence he countered by refuting Lhe
evisltence of any such sale qualifving il however by an
explanalion that he had bought a KIA m\v Registralion No. TSC
2856 from Plaintiff\Respondent. at 1,000,000/=; pledaed the
relevant house as a securitv and on condiltion that the monthly
ren! payment therefrom, to be collected by Plaintiff\Respondent,
wias Lo defray such debl, until its liguidation. He added however
Lhat 1ater he did have some discussion with Respondent concerning
the possibility of the latter purchasing the said house upon
fulfilment of certain conditions, that nevertheless the
transaction never sailed through although at one point he was
forced Lo sian some documents hefore the police. He insisted that

Lhe alleued Lille deed was a product of fraud and foruery.

In response the Respondent maintained that there were two
different agreements between her and Appellant. One concerned a
motor vehiclo for which the purchase price, ghg, 1,000,000/=, wag
fully and immediataely paid after execulion, and Lhe othet

sometl ime laler, concerning sale of the disputed house.

The Respondent\Plaintiff called 2 witnesses apart from
herself; Mohamed Jsmail, Advocate (PW1) and Fauz Twalib, Advocate
(PW3).while the Appellant\Defendanl called 3 witnesses, Vincent
Chandenda (DW2) and Maulidi Tddi (DwW4) both his tenants and

Rashid Juma Kahema, his neighbour, apart from himself.

Upon hearing Lhe parlies and Lheir witnesses Lhe Lrial Courl
believed Lhe plaintiff{\Respondent and his witnesses and decided
in his favour. The trial conrt observed and concluded that there
were two separate sale agreements belween the parties - one
tendered as Exh. P1, dated 15th December, 1993, in respect of Lhe
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motor vehicle, and unrelated to the other tendered as exh. P2,

dated 29th March, 1994, in respect of the disputed house.

Before this court the Appellant defended himself while Mr.
Mselem, Advocate, who ‘all along advocated for Respondent,

maintained same representalbive capacity.

The Appellant presented his memorandum of appeal in
Kiswahili in the form 1 have translated and paraphrased above and
which he adopted without additions (excepl answering a guestion
by The courlt) al the hearing of Lhis appeal, while Mr. Mselem
aragued that. Exh. P2, transfer agreement, was never contradicted,
and neither could it be varied by oral agreement as that would be
contrary to s. 100 (1) and 101 of the Evidence Act - citing
Halfan v Kichwa (1980) TILR, 309; that the credibility of
witnesses as found by the trial court cannot be faulted; that
Exh. Pl does not refer to any rent or tenants hence was a
separale agreement; that the Appellant's 2nd around of appeal
involving shs. 8,000,000/= is an after-thought as it was not
included in the pleadings nor was any evidence offered in ils
reuard; thalt the third ground can't have a base because Appellant
did not show any evidence that he was ever arrested by the police
nor did he bother to show which of the agreement was he alledgedly
forced to sign; thalt if the allegations concerning rent to defray
the purchase price were true the Appellant would have disclosed
how much so far has been paid; that the Registration card of the
m\v is s1ill in the hands of Lhe Respondenl because the Appellant
refused to take it on second thoughts - calling 8. 20 and 30 of
cap. 204, Sales of Goods Ordinance, to his aid, and finally,
cited Sluice Brothers (E.A. Ltd) vs Mathias -and Tawars Kitomali
(1980) TLR 294 to support him on the proposition that Appellant
did fully understand the contents of the document he siagned as

the advocates fully explained the same to him.
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In reply the Appellant insisted that he did not refuse the
card but that Respondent maintained keepina it till full payment

of the debt . and that the Respondent lured him into going to the

police stalijon.

I have carefully paid due attention to the arguments
presented: the evidence tendered and the applicable law and 1

have but concluded that this appeal has no merit.

I am satisfied that the trial court properly found that
there were two differen! augreements between the Appellant and
Respondenl. as Exhibited in the respeclive documents, Exh. P1 and

P2. 1T will analyse the grounds of appeal generally and together.

PW1, Mohamed Tsmail, an Advocate, deposed how he drew up the
lwo aagreements and il is so indicated on each of them. He
Lostibied how parties approached him for this and how Fl-Maamry,
Advocale, wiltnessed the siagnalories regarding Fxh. Pl1. He further
deposed how Advocale Fauz Twaib witnesspd\the same parties
execnt ing the 2nd aareement, Exh. P2. The Witness showed that
Fxh., Pl concerned sale of a motor vehicle while Exh. P2 concerned
sale of a house. Mr. Fauz Twaib, Advocate, testified as PW3 in
support thereof. The said Exhibits support these testimonies.
Exh. Pl was executed on 15th Dec. 1993 while Exh. P2 was execubed
on 29th March, 1994. There is nothing in these documents which
suggest the contrary let alone suggesting that they are inter-
related. The trial court found these wilnesses and Respondent

credible and T find no urounds to faull. that stand.

Roth before the trial court and in his memorandum of appeal
the Appellant nrues to be believed that Exh. P1 is not telling
the truth - that it is supplemented by an oral understanding
between the two which had it that the shs. 1,000,000/=, purchase
price, was to he paid from the collection of rents from the
disputed house which had been pleduged as security for the debt.
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Apart from being thwarted by PW1 and 2's evidence this argument
can't lecally stand and neither can it be bought by common sense
apart from beina Tl t ressed by some conlradictions and
irreconcilable narrations inherent in his evidence including

pleadinags.

Lheually, as rightly arcued by Mr. Mselem starting from the
trial court, allowing the alleged oral understanding to creep in

the written agreement, Exh. P1, would go counter to ss. 100 (1)

and 101 of the Evidence Act. Section 100 (1) provides, in part,
"when The terms of o conlracl... have been reduced in
a form of a document... no evidence shall bhe given in
proof of the terms of such contract... except the

document. itself. or secondary evidence of its
contents in cases in which secondary evidence is
admissible under the provisions herein before contained",

while 5. 101 stales,

"When the terms of any such contract.....have been
proved according to section 100, no evidence of any
oral agreement or statement shall be admitted, as
between the parties to any such ingtrument .., .....
for the purpose of contradictinu, varying, adding Lo,
or sublracting from its term:"

and goes on to provide six exceptions which do not cover the
present situalion.

Authorities, both foreign and local abound, but a classical
example is the Khalfan v Kichwa case cited by Mr. Mselen,

Advocate [1980, T.IL.R. 309] in which, lLugakingira, J (as he then

was), at page 311 of the judgement had the following to say,

"T1t is c¢lear from s. 101 that evidence mav not be
admitted of an oral agreement for the purpose of
contradicting, varying, adding to, or subtracting
from the terms of a written contract. Tt follows,
on the converse, that evidence may be admitled of
such oral agreement if it does not purport to
contradict , vary, add to, or subtract from |he
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written terms of the contract: (tpniur'y Automobiles

vas Hulchings Biemer (1965) E.A., 304, Proviso (b)

lo Lhe seclion sols out the matlers Lo be Laken into
Account in admitting such evidence. These are two:
firat, the oral agreement songht to bhe proved by such
evidence should nol be inconsitent with the terms of
cont ract s secondly, regard is to be had of the degree
of formalily of the document',

Paras 1 and 2 of exh. Pl clearly, and unambiguously slale,

"1. The SELLFER will sell and THE BUYER will buyv the said
motor vehicle for-a consideration of Tanzania shillings
one million only (T8HS. 1.000,000/=) (hereinafter called
"the purchase price"),

2. THE BUYER shall pav the aforesaid purchase price upon
the signing of this Adreement".

Tt is true that PW1, Mohamed Ismail, Advocate, did not witness
the monevy exchanging hands but it is not unusual that parties who
have common understanding, in most business transactions, execute
document s before whoever s leaally and officially al lowed
Lo atleslt, and proceed, al their own pace and in a different
area, to Lransacl the exchange of hard cash from one to another.
This point. was not pursued for clarity but in my view the
omission is not fatal to the Respondent's case. That said it
stands oul clearly thal legally the alleged oral agreement can
not. be imported into exh. Pl as apart from its formality will

completely change its import.

That. apart, even treading on mere common sense, the
allegation as presented by the Appellant, fundamentally material
as il wonld seem, assuming il ever took place, cannot be excluded
in any agreement in respvect of the transaction of the nature that
Ted 1o the formalion of Exh. P1. Why should it be excluded if
thalt. was the understanding belween parlies? Appellanl. has not

explained why, if true, was it hidden!

Also il is not of insignificance that there are
contradictions and inconsistencef on the part of the Appellant
6
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the alleged oral agreement supplementing Exh. 1. Tn

for leave to defend the suit, (admitted as Exh. 7)
he Appellant stated,

re we entered into the said agteement we had

ly agreed that since I did not have the purchase
e i.e shs. 1.000,000/= required for the said

cle T would pledoe my aforesaid house as security,
Ihe plaintiff was to receive the rent acruing from
said house until the liquidation of the debt. The
is shs. 10,000/= per month'".

tten stalement. of defence, para 2, the Appellants,
the same slory but goes furlher and stales,

following the breakdown of Lhe saitd KIA vehicle
defendant approached the plaintiff to register
dissatisfact ion npon which it was agreed that on
of the said vehicle the Plaintiffs would buy the
NDefendant a small house in consideration of the
ndant surrenderinag the suil house to the Plaintiff.
Defendant is still willing to surrender the said

e to the Plaintiff upon fulfilment of the aforesaid
Utiilens g

n his oral testimonv before the trial court, the
brings in toltally a new factor which he maintained

s court in ground two of his memorandum of appeal.

At (mv) worked for one week only. T even told
ntiff that the motor vehicle had ceazed engine.
gave me shs. 350,000/= for repairs. She told me
I should sell her the house. 1 declined. T told
that T would only sell for 8 million shillinas.
said that she would sell her house in town so
she can buy my house. Plaintiff offered me a
nda in Keko or Mtoni Kiiichi. T declined. T told
ILhat there was abanda in Tandika going for 1.5
ton shillings and T conld move there soon 1 was
purchase price".

ter this statemenlt he went on Lo say that he could

disputed house if paid shs. 8 million and given

;«kilmm].‘-v worth 1.5 million!

his

in
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From the above contradiclions and inconsistences what he is
propounding would naturally revolt againsl common sense. First,
why omit the contents of para. 2 of the wrilten statement of
defence from the affidavit (Exh. P7) if at all they were true?
Secondly, how do we reconcile the contents of para. 2 of the
wriltten statement of defence with the oral teslimony in conrt?
Thirdly, does il run with common sense that the Respondent.
conld have parted with shs. 350,000/= for repair of a vehicle she
had so0ld At A price of 1,000,000/= just a week héfm'e, a price
simply secnred by 10,000/= rent, monthly, when, by all means she
had not pocketed even a months' rent because a month had not yet
lapsed?! What would the shs. 350,000/= be for - a loan, a grant,
or what! Would she be buying her own vropertv! Only a deranged

heing can participate in such transaction,.

Fonrthly, allhonah hlood relat ions and friendship can lead to
sofl Joans or grants (bhut no one has gsuguested the existence of
such relationship between the two), is it possible that the
Respondent conld part with hisg vehicle, at a purchase price of
1,000,000/ payable in rental collections of shg., 120,000/= a
year (10.,000/= x 12 months) which transaction would take 8}4 years

before the whole sum is ligquidaled?

Putting all the above aside, while before the lower court
the Appellant throughout talked of a monthly rent of 10,000/=
from renls, on appeasl, while responding Lo questions by conrl, he

saitd Lhal il was 15,000/=!

Nol only the above, while in his oral lest imony Appellanl
said thal afler the m\v sale Lransact ion he “i,n!r'nducml Raegpondent.
Lo the tenants and the Respondent raised rents to recoup her
money quickly, DW2 and 3, who posed as her lenants simply
testified to having been told Lo pay Lhe rent to mama Saidi. Is
it possible thal. none could have testified to such touchy if not
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crucial happening on their income? Tn fact, DW2, deposed, "The
rental remained at shs. 2000/= per month", while DW4 said "from

1990 T paid 2000/= . per room. T pay the same to date".

And vel still we have his contradictions regarding the
signing of the agreement . In his examination in chief, he said "I
had no written aareement with plaintift for both tha honse or

vehicle.

T did not go to Tsmail. T do not know the place. T signed
the document at chang'ombe Police under threats. T do not know
what the document T sianed was abont" . At the same time, in bLhe
same deposilion, when shown Exh. P2 he identified it as the one
which he signed under duress at the police station. Surprisingly
however, in re-examination (the Appellant was then beinag defended
by Mr. Muaanda, Advocate) he had the courage of giving the

following conlrarvy answer,

"The signature in Exh. P2 is mine. T signed at

plaintiff's house. TI was a motor vehicle agreement'".
Not of less sianificance 15 his denial thal he is nol. Rajahn
Mussa bul Rainbu Yusuf astriding it as one of the factors that
the two advocates (PW1 and 2) didn't know him, bult his own
wiltnesses, his tenants and neighbour. NDW2, 3 and 4, consistently
ident ified and referred Lo him as Raiabu Mussa, Tf Tswail and
Twaib did not know him and told lies, concocting everything they
gaid abont he agreements including his name how about these
close personalilies he trusted Lo the extent of calling them to

his aid? Do they also not know the name of their landlord?

As Lo the question of tenants paying rent to a woman called
mama Saidi on behalf of Rahma (Respondent) as narrated by DW2 -
4. even if believed does not affect the Respondent's story.
Naturally once ownership changes, the rents had also to change
the destination: to Rahma's pulse and not Appellants.
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There is vet another contradict ion between Appellant and his
wilness . DW3 ., Rashid .Tnnﬁ Kahama. This witness deposed that he
wilnessed an - agreement in 1espect of a vehicle being signed at
Rahma's residence: that he also did sign and so were others
present ; that he saw Rahma paving Appellant 200,000/= cash with a
promise to pay 100.000/= in a2 week's time and thalt this money was
for repair of the relevant motor vehicle which was parked just
onlside and which needed repairs Lo the injiector pump, clutch and
brakes. On the other hand however,. Appellant talked of shs.
350,000/= being repair costs of the vehicle after it had worked
for iust a week and even then not for the defects explained by
NDW3 but ceazing of the engine, and inferably not at respondent's
vplace. The trial court rightly found this witness not credible

and T have found no clue for arriving at the contrary view.

Roagatding 1t he argument that the Reg. card is still in
possession of Respondent this has amply been explained by the
latter that as the duplicate had been sent to Mtwara and had been
in joinl. name with CRDB which had extended a loan to her it took
Pime to get o duplicate by which Lime the Appellanlt had already

changed his mind. This also cannot assist Avpellant

I have laboured through the various contradictions for
clarity and also to establish the soundness of the trial court's
findinas on the credibility of witnesses. Although, ugenerally,
the Lrial court is the one best placed to assess the credibility
of wilnesses who testify before it and rarely should the court on
appeal intervene (J. M. Kasuka vs George Humba, Civil Appeal No.
26 of 1996, CA, Mwnnzn‘Rn.gi::lry (unreported)) the contradictions
exhibited and explained above would have justified Lhis courl Lo
intervene and overturn the decision if Lhe said trial court had
Arrvived al an opposilte conclusion, for such glaring
irreconcilable malters in evidence atre the ones envisaged under

ha excepl ion.
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I should make one more observation which somehow has some
bearing before touching the Avpellant's claim that he was forced
oy stuan Exh. P2 o wh.i('h Mr. Mgselem cited Kitomali case.
Appellant did not raise it in so many words but on look of
things. today, shs. 700,000/= may seem to be on the lower side
reagarding value of a honse said to have 5 rooms in the main part
and seven in the im;i(‘ky;xr'(]. Avpellant wmay, on second thoughts,
have noted that he had not secured the proper value of his house
hence the turn round and dispnting having sold it. Suffice to say
that unless fraud,. or absence of free consent to a contract are
proved ., he adequacy of consideration is not a matter to be
decided noon hy The coutls, This was woll argued by My, Mgelem in

the trial court .

o
Oal

25 (1)(Aa) of our Law of Contract Ordinance Cap. 433

provides: -

"25(01)(Aa) An aagreement to which the consent of the
promisor is freely given is not void merely because
the consideration is inadequate",

What the learned author (Dr. AVTAR SINGH in his book, LAW OF
CONTRACT 3rd EDTTION, 1980 at page 79) observed on a similar

provigion of the law in India puls our legal stand in a nutshell

"Thounah the ITndian Contract Act does not in terms

provide that consideration mius!t bhe good or valuable
to sustain a contact it has alwavs bheen understood
that consideration means something which is of some
valie in the eve of the law. Tt must be real and not
iTTusory, whelher adequate or nol ... So long as the
consideration is nol unreal il is sufficient if it hbe
of slight value todav".

and he agoes on,

"Tf o party agels what he has contracted for and if it
1s of some value, which may be great or small, the
courts will not enauire whether it was an equivalent
to the promise which he gave in return. The adequacy
of the consideraltion is for the parties to consider
Al the time of making the agreement, not for the
com s when it is =ought to be enforced. (BLACKBURN,
J. in Bolton vs Madden, 1373 LR 9 QR. 55)."
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The above spills over into vet another arcument by Mr. Mselem
thal the Appellant can't be availed the defence of non-est-factum
(where he can sav o 'the dociment is not mine') c¢iting Kitomali
cagse . 1t will be nnl.ml thal Appellant is a lavman and unrepre
sented in this avpeal and that he conld possibly have brought out
that defence inp so many words: nevertheless he is challenging
thal he was forced Lo sian Exh, P2 al the police station. T will
thus consider whether such defence counld be availed to him,

Tndeed the defence of non-ast factum was detailedly
discussed by the Court of Appeal in Kitomali case where {he
principle pronounced by Lord Denning, M R. in GALLIC v LEFR (1969)
200, 1, was accoplted as oa true broad principle of The law
governing in our inrisdiction as well, that is,

"Whenever a man of full age and understanding who
can read and write, signs a legal document which

i put hefore him for signature - by which T mean
A doctment which, it s apparent on the face of il
1s intended Lo have leaal conseguences, then, if
he does not take the trouble to read it, bul siagns
as 1t is, relving on the word of another as to ils
character or contents or effect, he cannot be heard
to say that it is not his document. Ry his conduct
in signing it he has represented to all those into
whose handas i1 may come, that it is his document ;
and once They act npon it as being his document . he
cannol ao back on it , and say it was a nullily from
the hoginning,

The conrt of appeal wenl on to lay down situations where the
principle could be relied upon, and these are enumerated in the
head notes Lo Lhe ¢iled case Kitomali in 1980 TLR,

"(iii) the plea of non-est-factum is, however, available
in a proper case for the relief of (a) PERSONS
who for permanent or temporvarv reasons (not 1limited
to blindness or illiteracy) are not capable of
reading the dociment to be signed and sufficiently
understand it, that is understanding it at least
Lo the point of detectina a fundamental difference
between the actual document and the document as
As the signer had believed it to be.

(h)Y illiterale or senile persons who cannol read
or apprehend a legal document
12



() Persons who permanentlv or temporarily are unable
thraongh no fault of theirs, to have, without
explanation, any real understanding of the purport
of a particonlar document o whelhor that be from
defective educal ion, illness or innate incapacily.

(iv) the respondents who did not, to the knowledge of the
company, understand the Enalish Tanunage and were, as
stuch,. in no posilion to understand the full purport
and legal implications of the lerms and conditions
printed in that language withont explanation in

Swahili helona to a e¢lass of persons in whose favour
the doctrine of non-est-factum would operate.:

(v) although courts will not normally inlervene to protect
A contract ing party avainst the conseanences of his own
folly, thev will do so where the party seekinu eaunitable
relief is a poor and ignorant person who has been
overreached in the absence of independent advice.

(vi) The above principle abblies Lo "calehing barvains" and

in the cace of deating with unaedocaled, jgnorant
persons . the hurden of showing the fairness ol | he
Lransact ton lies upon he person who seeks Lo oblain
the benefit of the conlract:

(viii)....when one of Ihe parlties o a very onerous and

oppressive contract pleads non-est factum, the

clearest evidence is reauired to show that the

disputing party clearv understood the nature of the

document. he signed. .. .. "
Tn this Kitomali's case farmers\peasants in what was known as
"Growing contracts" were being made Lo sian on standard contracts
Already vrepared by a Dutch coyv, and in Enalish language which
they did nol understand requiring them to receive 'stock - seeds'
for planting on condition that thev would sell to the said
company |he harvested seeds for export. Terms and conditions in
the contracl simply selt out rights of the companvy on one hand and
duties and obligations of the farmer\peasanlts on the other
without imposing oblivation or liabilily on the companv or
conferring rights on the peasant\farmer. The company had sued |he
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brolther farmers on sums due on the growing contract, Deciding
Againgl the company . as o osiommar tsed in the head nobes, the Courl

ot Appeal held,

"The 'Growing Contract' in this case is an unconscionable
baraain, falling within the caltegory of 'catching baragain',
in which nnconscient ions nse was made by one side of the
the power arising ot of The contracting weakness of the
olther side . which the court shonld refuse to enforce on
eanitable ground'

and . clarifving the ¢ ohgerved,

"1t is apvarent from the 'Growing Contract' that the

nndetaking was a common venture of holth parties,

A Lhe recpondenl growers were Lo be paid only if

the farming ventore made a profil, and it would be

nuconscionable Lo hold only one parly liable for the

tisks and losses of the common venlure
T considar the two cases Lo be different in thair entirely, Tn
Kitomali cagse the defendant s\Reagpondents did not dispnte Lhe
sioning of the contract neither did they alleye that Lhey did so
under duress. The court was mainly concerned with the unequal
baraaining vower of the parties. Tn the case at hand however, the
Appellant digputes having signed the contracl, and, argues thal,
if he did it was done under duress,. propositions which are not
supvorlted and are contradicted by evidence as already found. The
contracls (Exh, Pl oand 2) are simple contracts concerning sale of
A molor vehicle and o honse: PW1 and 2. Advocales who have bean
found verv cradible by the trial court and Lhis court as well,
in their testimonies they deposed how they explained in Kiswahili
Phe contents of Lhese contraclts Lo all parties before executlion,
The claim of having signed the contract (Exh. P2) at the police
station militales unreservedly against The waighl of the evidence
and cannot stand. Thus the facts do not bring this case under the
principle of non-est factum.

For reasons discussed above Lhe appeal stands dismissed in
1ls entirety,

(T.. B. Kaleyeva)
JUDGE
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