TN THE HIGH COURT OF TANZANTA
AT _DAR_ES SALAAM
(rc) crviL APPEAT, NO.24/1996
(FROM CIVTI, APPEAL NO.13/94 OF RUFIJT DISTRICT
“COURT AND ORIGINAL CIVIL CASE RO.5/94
’ OF TRWIRIRI PRIMARY COURT)
MALTK1 SATDI MPENDU ... .. APPELLANT
VS,

ATHUMAN SATD MPERDU.... RESPONDENT

JUDGMERT
KALRGEYA, J:

Having leost in both courts belww(}n the Tkwiriri Primary
Court and Rufiji PRistrict court) Maliki Saidi Mpendu, appellant,
tried his luck with this court. His unsuccessful suit and
subsequent appeal are based on a claim for vacant possession of a
house which belonged to his deceaged father, and allegedly bought
hy him in 1974 with the consent of all the 8 surviving children
{including himself) and 2 widows (including his mother). The
centre of dispute seems to be a narrow one, for, both patrties Aare
agreed that after their father's death a general consensus was
reached by all the heneficiaries that the house in question
should be disposed off and have its proceedings defray debts left
behind by the deceased and which included unpaid dowry of shs.100
for one of tha widows. The controversy is centrad on who bought

the said house - whether it was Maliki Saidi Mpendu (Appellant)
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or Athuman Said Mpendu (Respondent), who are brothers. Roth
courts below econsistently held for the Respondeni. The matter
revolves around the‘fredjbiljty of witnésses who are all clan
members, |

On appeal to this court and after reassignment to me, Mr
Msirikali holding brief for Capt. Sanze argued for the Respondent
while Maupyo holding brief for Mr Magesacontinued submission's
already commenced by the latter before my brother, Kaji, J (to
whom the matter was originally assigned before going on transfer)
for the Appellant. The Appellants' Argumentg which were strongly
resisted by the Respondent, among others, have it that the first

appellate courl erred in holding that the <laims over the suit

evidence,

Unfortunately, the above not withstanding, regard being had
to the defect apparent on the primary court record the merits and
demerits can not be discussed at all by this court, The trial
court violated Rule 3 of the Magistrate's courts (Primary Courts)
(Judgment of Court) Rules, 1987 (GN 2 of 1984). This defect
escaped the attention of the 1st appellate court; the learned
counsel, and even this court when the appeal was being heard.

Had it been discovered earlier, great energy and time put into
this matter would have heen saved let alone having it

expeditiously disposed of.
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The typed bProceedings of the trial “ourt show that After the
“lose of the case for the defence the trial magistrate broceeded

Fo sum up tLhe evidence tg the assessorsg and clearly entitles what
he dia, _

"Mwongo o kwa washaurin

This BUM~-uUp covarg four ful) typed pages of ful]

ScCAape gjize
baper, after which,

th/mugh reaching a conciurrent

the ASBER80rs gave their opinion indjvidually

finding, There afler the

MAYistrale compoged Judgement

Supporting the View teached by the
!

hence the throwing out of the Dresent Appellants

claims,

Assessors

Whatl {he trial coury ol Towad wWias 1 he Feigning bProcadure
before

the coming into force of gn No.,

2 of 1988, Thereafter the
Procedure changeq Completely, What the law currently is, for
the henefit Of the trijaj court and ajlj those who may care to
note, can pe

st be put by Quoting Ruje 3

in fuly,
is mandatory,

The saijqg rule,
Provides ag follows

"3 (1) Where in any Proceedings tphe court

has hearq all the evidence or mattersg
Pertaining to the isane (4 be datormined hy

the court, the magistratae

shall Proceed to
consult with Lhe ABKRAggn)y

Present | with the

view of rYeaching a decision of the conrt

(2) 1f all the members of the court

aAgree on
one deciaion the MmAgistrate shal) bProceed to
record the dec

izion or judgement of the court



Ia:

which shall pe signed by al] the memberg.

(3)For the avoidance of doubt a MAGIStrate

shall not, in lien of Or in addition to, the

consultations referred to in sub rule (1) of

this ru]e;,be entitled to 50m up to the olher

membars of the court",

Thisg being anp incurable irregularity the broceedings,
Judgment, and ordersg of the two lowar courts cannot be
Allowad to stand ag they are a nillity, They are go
declared.  The matter {o he heard afrash before anothey
magistrate ang Another set of Assessors. Ag the defecrtg

were occasioned by the court no arder jg made as to costsg,

I..B. Kalegeya

JUDGE.

Delivered on..\/ 2\\1&}&8



