TW OTHE HIAGH COURT OF TANZANTA
(DAR ES SALAAM NDTETRICT REGTSTRY)
AT DAR RS SALAAM
CTYTIL REVISTON NO. 2% OF 1977
ULF NTLSSON . APPLICANT
' VERSHE
ALTCE LUNGUTT -~ RESPONDENT

RUTL.ING ON REVISION

KALEGEYA . .T.

One U1f Nilseon reoresented hv Mr. Fotabinawa Advocale,
having been avarieved bhv the Ruling of Kisutu Resident
Magistrate's Court dated 24\3\97 on bhis preliminary ohiections
has come to this Court armed with a chamber smwmons supported by
an affidavil praving for invocation of its revisional powers
under €. 79 of the Civil Procedure (ode and reverse the finding
of the lowar court. The Respondent. Alice Lunguli. represented by
one Mr. Mzemwa, Advocate. raesisted the zame.

Tn order to avbreciate the issue at hand. goivg throngh The
historv of the matter can't be avoided, and the following is its
sUmMmMAry,

Tn Civil Case No, 477\95% the Raspondent gued {he Applicant
for. among others. recoverv of Swedish Kronor 65,000 paid as down
payment for a contract not performed to reguired standard,
Swadiah Kronor. 8000 faor unnecessary travafleyppnses incirred,
Tshs. 3.000.000/= as damages for inconvinience and embarrasment
Tshs. 1.400,000/= being valune of proverty vandalised and the
usual pravers on interést and cogls. On the ather hand the
Applicant . while disputing the claim, counter-claimed shs,
4,448 . 000/=, interest and costs allegedly being an outstanding
balance on a contract of house renovation due to him from
Respondent . On 30\1Y96 the Respondent's claim was dismissed for
non-appeatance and on 7\2\96 judgement was entered in favour of

Applicant regarding the counter-claim. Therasfter the



Regsnondenl 's chamher apnlicalion te sel agide the dismissal or
yd and exparte judgement was dismissed. That was on 25H\V4\V96

Then there followed taxal ton of costs o 5YIVAE L and axectl ion
proceedings in which the Respondent's house was attached  On
4\11V86 ., Aamong others . the Court ordered.

"The attached propertv to he =0ld hv Puhlic

Auction on 24\11\96",

However. the above order could not he carried ont as the
Respondent filed {on 6\V11V\96) a chamber application supported
an affidavit,. and since it formz one of The central issuyes in
present matter, let me reprodnce it substantially-

"

(made undear Order XXT, 74 (1) and {2 and Orde:
XXXVIT Rule 1 of the (&ic) gection 48 (idle) of thea
Civil Procedutre Code 190A: and wecl ion A8 (e) and
any other enabling provigions of the law) (emphasis

mine .

(1) That the Honourable Mavistrale be pleased to grant a
temporary order of injunction resirvaining the
Respondentas. .. ... . from disposing of f and or in any
wayv alienating the suit propertv pending the

determination of the main suit.

{13) That the Honourable Court mav he pleased o raise
the order for attachment and sale of proverty known
as and sitnate on plol lNo. 493\40 Kinondoni Distrie
Nar ess Salaam. ... . . oot

Again. as was the case in previons applications . laxityv o

the side of Ihe Resnondent's advocate led to dismissal of this
Applical ion on 18VI2V9h, which was (ollowed hy apnol her Conrd

order (on 7V1\97) to the following affect .

der
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"Praclamation of the sale of the atiached property

ta iagie. The sale to be dope by poblic Auction on
Sondav of 26N 197"

On 17V1\987 the litigation seemed 1o he fowing to an end as
what seemed to he remaining then was how the derres was to be
settled. On that date the followinu i=s whal transoived in courd
when Milanzi and Rutabinawa,. lTearned Counzel . were rep esent ing
the Recpondent and Applicant tespectivelly . - E
"My Milanzi: We have reached seltlement n the guode of

Jischaraing the deht . We Tharofore prav 1hat the ordey
far male of JVdehior's honse the caoming Sunday . 0 e,
19V1V97 should be suspended for three wmonthe w.oe, £
todav.,

Mr. Rutahinagwa: 11 is okayv. The amonnt duye no bo the time
of fiting the applicalion is Tehe A 081 108/=. The
interest at 10% for Julv todav - 1,017.835.60. The
iudaement debtor is undertaking to payv | million today and

then another million by 10Lh February. And then lhe balance
to be paid on or before 17th of April. 1987  Tn the event

of default sale to proceed. The juduament deblor should

Alsn pav the Court Rroker's feeg.

Mr. Milanzi: T am in aAagreement wilth those lerms,
Order: 8Sale of the attached house suzpended for hree

months .

~ JVdebhlror to pav Conrt Rrokers feeg

- Settiement of the case in respect of the decrelal as in
the mode and terms herein above',

Fourtv one davs later (on 26\2\97) . this 11me advocated by

Mr. Msaemwa. learned Counsel ., fhe Respondent filed another chamber

application as follows:-

{Made under XXT, R. 57. sections 48(1)(a). A8 and 95
of the Civil Prorcedutre (Cnda. 1966 taogelher with any

other enabling provisions of law),



i

ool owing reliefgs -

ital That attachment order an tespeci of applicand (1) housa
onoplol Ho o 499040 Kinondont o Deam e §adeerd S nces

The waid honse i recidont ial

"
In response. Lhe apolicant . tebtesantaed by Mr. Fultabinogwa,
raised preliminary obhisct ions - that Phe Aanplication is barred hy

Timitation of time 2: 30 days have already dlapsed since
similtar apnlication wasg dismizsed on 1AVI2NGE (which was filed on
BANTIVOK)Y: that the aftfidavil lacked prover verificat ion, and Fhat
the application offended the provisions of O.VT OPC « 1ing
photocopies instead of rovies.

T have lahoured throngh the higtorv of the matter Teading to
the issue before us. even at the danger of making this 1uling
unduly lone. jns! for claritv, While «lill on this T shonld BOInd
out that while the apnlicant has thronghout been represent ed bv
Mr. Rutabingwa. Advocate. the Respondent has had a string of
advocates . Dr, lLlamwai . Mr  Milanzi. My Mehome . and now Mt .
Msemwa ., prombtina Mr. Rutabi nawa's observal ton " hat he has bheen
chanaing advocates like ¢lolhes" which thongh cynical 18 not
without dustification, and which Act conld have comtriboted to
the mrecent state of affairs,

Now Tet us go hack to The centt gl issne in thiga maltter: the
ruling of the Resident Maaistrate's Court on the Dreliminary
obieclions raised hy Mr Ratabinuwa. which ruling ia I he sub et
of these revigional proceedinags . The learned Residend Magiatratla
over-ruled the obiections by fi nding that the chamber anplication
filed on 5\11\96 and diamissed on 1RN1I2V96 was different from the
one filed on 26\2\97 (hoth chamher Aapplicat ions aunted ahove)
that Respondent in the bresent application was not time barred as
she had the protecting of 8. 2n af Lhe Law of Timitation. Aot
which section abipulates that Pime slarts Lo vnn whan the DarSoOn
ontside the tervitorv retinrnsg and finallv that 1lhe obiact tong and
counter ohiection on the affidavite And vhol oconies were not

material . and thius ordered Fhe application 1o proceed on maritg,

LG
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As o enrtier pointed ount . advocales for bot]e part ijies We e
afforded opnortunity In asaigl the court an theue revisionsd
proceedinas. They Almost reileraled Theiv submiceions made hefore
the Tower court. Tn these broceedings howevery the compdaint s
raised do not touch the decision concerning preliminary ohioot ion
on affidavits and photoropies hence 1T will rnot considar hem.

Let us start with the complaint an the preliminarv obiection
concerning the nature of the lwo chamber apnlical ionsy—- whether
or not the one filed on GVIINVAA and diamisged on 1AVI2N048 i
simitar 1o the one (ilad on 26452387 My . Kitahinowa for 1 he
Avplicant insistent v submilted that the two avnlicat fons e ing
similar. avart from the latter heing barted hecanse of 1 he
affluxion of fime. Teoally i1 could nol bhe Filed afresh and that
the onlv contse npen to the Reunondent was Lo apbly to sel agide
Phe dismicaal order Thirs vesloring The Cormeo

As vividly shown above the former anoiicat ion was bhronght
under O0.21. F 2401) and 2. 0,37 Rale 1, 2. 48 {1V {w) and R (a)
P - Dravers woare for A Femporarv ardeyr of injuu'l Py (ugf‘linsqt
Apvplicant from disposing or alienal v the praperty {(hoose ) and
Also for an order raisinag attachmenl  The latter avolicat ion
made under 0,21, R.57, S .48 (1)(e). A8 and 95 OPC was for A
single praver: attachment on the house he raised as il ig
residential. Order 21 is the Order in the (Civil Procediure Code
governing execution of decrees and arders. Rule 24 (1) of 0. 21
relates to courts other than those which pasused the dectes to
which extracted decrees have been sent for the sole purposes of
execution. Rule 57 relates to invest igation of claims o and
obiectiona to attachment of attachad vroperty, 0.37 . Rule 1 OPO
deals with temporary iniuchions against provertyv in dizpute in a
suit which is in danager of being wasted, damaged or alisnated, 8.
48 (1)ie) excludes a "resident ial house or huildinag, or part of A
hotse or building occupied by the dudaement debtor . his wife and
dapendaut chitdren for residential purposes” from al lachment in
execution of a decree. S. A8 is a supnlemental brovision and

under (a) it i« provided, "Tn order to prevent the ends of
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justice from heina defealed the court mavy . subioct to anv rnles
in that behalf -~ make =such other inter locnlory orders as mav
appear to 1he contt ta be inst o and conventent™ 2085 a0 f e
prominent section Acting as a =afelv value relating Lo the
inherent powers of ‘the courl "o makes cnch orders as mav be
necessarv for the ends of justice ot to pravenl abnse of the
nrocess of the coupt? Thaae are 1he orders and saeclions of 1 he
CPC raterrved 1o in the two apblical ions

Claarly therefore anarl from il ing The wiong movinions of

the ltaw (aaan Anol her exoosal tean G dav it e of the advocat as

concernad) in the former apolical ion -~ ie. 0,37 which iz tolally
inapplicable here and so is Rule 2461) of 0.21 . the twa
applications are similar in substance and torm. Of course . i the
former application. in the first nraver. ithe apnlican! was
extravagant with words because she conld nol refer 1o "final
determination of the suit" as she was not apolving to set aside
any of the dismissal orders or ev-parte iudoemenl . However .
temporary iniuction order to restrain disvosilion of the attached

provertv and praver twn, to ratse the atiachment were aimed At

i

one aonal -~ to prevent fhe attached honge from being sold as it i
unattachable under the Taw. Thal in nraver two. in the (irat
application  the apvlicant didn't svecifv. (as she did in the 2nd
Applicat ion) that the hoose in anest ion ig Teurlly not subiect fo
attachment i« jmmaterial and is cnred by the clear indical fon of
S.48(1) () OPC in the titlae of the chambar cammone  and 1 he
contents of The affidavit in supborl thereof (in varagranh 11
thereof the deponent alleuges thal il is a dwn1lling holse) .

Concelnuding on the f-\i‘mvp tssue . T oam satisfied basing on the
substance of both chamber simmons together with the contents of
the supvorting affidavits. that hoth Apblicalions are the same
notwithstanding the inclusion of dirrelevant order and sec!ion of
the CPC. Mr. Rutabinawa's preliminar v nhiavtibn on this should
hava been upheld by the lower comrt

Next to consider is what should the respondents have done.

Mr. Rutabingwa for Applicant contends 1hat Reaponden! shonld have
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avplied for reinstatament of the former application as he conld
not file a fresh chamber abplication <imibar o The former which
was Adismissad. adding thal in oanv case  the froesh applical ion was

Fime batread

Todead . having Lold that both applicat tons ave simtbar o oand
the formear having been dismissed {on 18YI20840 "for want of
prosacut ion”™  Mr. Rulabinawa's submiz<ion cao only be npheld.

Under the Civil Procedinre Code 1There are no apecific provistons
for applications in relalion to failure of parties to apbear and
consadaences hereof bt av These tabke the general foem of suits
Applican!l wanld i1 the poxition of plaintiff and Fesvondent
that of Defendant . and conseanences for non-abpesarances of
plaintiffs and Nefondants durine the proceodinas wondd invaluably
Aleo applyv 1o Avoplicants and Respondent s

T The case 4l Joaed, on I5VI20V06 My o Milanzi, Advocale Ton
Respondent (Respondent in this matter) was the one who applied
for time to study the counter-affidavit and.contact his oliend
and that mattier was adiomrned by consent to 18V12V36 . and the
order insistad "T.aslt hearing on 13V1I2V46 at 11 .00 aw” . On the
agreed date and time Mr. Milanzi did not surface and the
apvplical ion earned s dismissal order. Clearly therelom e the
matter falls under 0.9, Rule G 0P ander wloicoh ordey o ol ber
digmigszal of the malier due to failvre of plaintifl on due
hearing date the game can't he filed afresh hut rather 1 A

party wishes . can applv o have The divmisaal o der set acide

("o mhalt be breclinded from Lringing o fresh st bt mav
Apbly (ar an order to sel The digamiuassl acide o 1 o he watiasfies

the comt that There w:‘as:: snffarcraent cansze for his non-
appearance. . " . Thus. on this aleo My Ratabingwa's cubmissions
should have been upheld. The Reszpondent had inst one alternative:
to applv to set aside the dismissal order and nol to file a freah
applicat ton.

' wotuld have ended there because The nactens of the mal e
has alreadv been provided with an answer hut for one more 1ssus

which regiites clarification. Considering the wav the lower
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courld treated The auesiion of Timitation of {ime which drew in
olther dmoortanl dssies . and alao concidor inag the {act 1 hal P hese
Are revisional vroceedinags. T have found it necessary |o dan|

with it as waell,

Mr. Msemwa. Advocale. for 1he Respondent sobmilled. which
submisgsion was upﬁe}d by the lower comt that as the Resbondent
was outside the countrv, &, 20 of the Law of | imitation
protected her because time starts 1o rn from the dav of her
return into the conntry. addinug. that and wmote so in this case
where the advocates were aﬁtinu withont her authoritv — that
those holding Fhe power of Attornev and who endaged ! hnse
Advocates were not legallvy recognised. S, 20 of the law of
Limitation states,

"To ocompul ing the poriod of imitat ion praaeribed

Forr anv it oo an application for execnl ion of a decrae,

the time during which the defemdant hase bean abaont  from

the United Repnblic chall he et hindad™

pSuffice to say Phal © the above auoled section can'l be
called o the aid of the Respondent as Mr . Msemwa Tearned
Counsel and the lower courl seem to suagest . Thig saction
brotects a person who is outside the territor tal bonander ieg when
a cause of action arises. and has ne reprugentation hut nol a
person who though outgide the count ry originates proceedings and
prosecutes the same either through advocates or parsons with
powers of attornev. Tn the present case the Fespondent thongh
residing ontside the connlry was {he one who filed the cace
Against the present Applicant. Not only that . she subseguentiy
avpointed peovle wilh bnwprs of Attornev. and tha various
advocates she enadaved is a telling factor on this - thal the said
advocatas at times broved 1o ha laxy doed not wake he said
representation illegal or non-existent

When discussing this Vimitalion of 1 ime isone wilh respect
Phe Tearned Resident Mauistrate ripnhled it drrelavant matters
and misdirected himself in the end. He went throuah the history

of the case . found that the advocal e foor Resvondant (i
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represent het in couord fhonah in Taxy mannet which was anongh A
finding to enable him Jetarmine on the apulicability of o 20 of
the Taw of limiation but still he went o and for otarity let
his word=s portlayv the prcture. -
"Tt mAay rmt'j he relevant to nob (el thal the apl boand
i« a lay person. Tt is clear thal Fhisg matier if were
vroveriv handled bv Dr. amwai and his zr‘mr'lnprs this
problem wonldn't have Aarigen at oall . T am made to
nnderstand that the applicant "o case was diemigsed doe 1o
lark of snrionsness on Lhe part of the Connsel for
aoplicant . Thereafter Fhee ssitioal ion could nob ba saved sl
A11 . T wonld think in the interast of st ice §he applioand
ahinild not be vunished for the fanld which is ol hers. Hed
house 1o now tndet at bachment  The honse is residential if
fhe avplicant rveally knew of what was happening or whal was
going to happen T do not think that. she wonld have remained
silent . T find that the apoplicant ig not the one to hiame"
(emphasis mine - this same Mauyistrate is the one before whom
A1l lhe substantive applicalions were progsecuted and who
aave lhe order=!)y. He did nol end there for he added hat
the vpower of attorneyv given 1o the peraons who purported to
enaacge the various lawvers for Respondent wag nol registered
in Tanzania. and that "in lhe eves nf the law, therefore.
Fhatre is no nower of Alttorney. The purvotrted power of
Attorney in law can't be acted voon. 1 oso find™!

}-—l\pfart feonn the fact Fhat the learned Rogident Magistrate has
heen the veryv person hefore whom Fhis case hag proceeded viaghl
From the slar! hence can'l he heard bo o sav § ol "he was omade o
understand .. ..." That the advocates were ltayv. I oam sire he 1
aware that advocates do not need that anst rognent commonly known
as "Power of abtornev" in ordar to represent a party an Coort .
The case started in 1905 with advocates: the alleaed power of
Attornev o PHARRES EMMANURT RANGONT AND WILFRRED CHTZHUMT was
provided in late December 1996 . Unless supnorted by evidence,

which is non-esxistaent . al least on Vel the tr1al manistrate
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simt ot and the same:s that an Taw fhe resbondent conld ol have
filadl a frech AuDTieat von bl shondd Lo Avtd ced bo rexiare Lhe
dismizsed annlication: that tThe Resvondent ca aiready Dame baroed
but can <t 111 apply (o e@oalarcenent of D ime wiltion whiicih to §ite
an application 1o sel vde The dramiceal order of T80T 2094 whieh
wotlld be congrdereod on omer vl

While =t 111 on Yhia., b oshaondd farther dvreoct That on 1 he
event the Reaspondent decides to apply for entargement of tine
within which o file an apnlicalion Lo set acide The dismissal
ordetr of TEVI2VOA the mat ter choatd e band bed by aonod het
Magisltate 0 m Dromishod o arive Phove disec! tops becanie of
whial v oy poearsbapn s o s Pl Womrdon! Manratrat o alesorved
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12 made onder different pravisitous of Phe Tae™ bl Phoro v neyd

horne ont by The record - o0 hivs cwn tocagrdrnr s widbe ft 1 se

wortds. he simplv and brrefty aedieated that o1 wan heing

"lismissed Tor wanl of orosceocnt ion' . Ther e war by debate nor

discussion ceagarding 1be wmerits or ofherwise where Lheon did he
. 13

agel 1he above obhserval ton? Aleo in the ovcernl alyeady anoled

when discussing the daane of Timital ron brer deerarr e

"Har hotse is now undar alb Fachment The holtdge 1s
residential” (emphasis minedl. . . How did he come 1o conclade

on this when thig was The verv core of the apnlircat tons . which
Applicat tons had not heen heard™ Thic e whatl whonld have haen

investigated nvan as ver 2. 4801V e} and O, 21, K 57 PO Wilth
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This cometision . the dTacst order bo gierde oo, hoeerubone ob boeat ing

the "avolical ton onoer o f " wont bl iaves bhoon rerderod Tur pde A
seamingly Phe doctoton bad oatroonts boon neaobe an bress g ol T
order to o abeorh b from bt bheandod hyased (even 8 ba aa nolbh

Aanv such aodld Pcaltion to broceed befnie anot oo ‘M.ﬂz»:.i voabe widl
compet ant turisdiction. The court hen pneoob e owisdinn wi ]
consider enlaragement of ime amd 7 aranted will investrgaoe and
congider the matter wilthin Lhe oleat brovisions of he Lo fn 48
{(1Y{le) and O.21 . Ruyle H7 0P

The lower contds findinas are aoccordinaty sel anide and

orders made in terms indicated ahove

AT NAR RS SATAAM i, B Kabegnv.a
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