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'l'his is a.no.pplioct1on for ordors of oortioro:lltt o.ndm~ ~
tho (I.Q,oi,sj,oncf tho C~io1'l0r 'far: !40l.m. It is aupp<IL''OOd 'b~~nn

o.tfi&R:t t of tho o.pplion.nt Eliliuc1i Ngoro end. ~~ by 0. sta.~
0:[ fn.o:bswhich sots out 'tho rolief" olaiooc1..

Mr. rmi,rn., 10aJ:'ncc1. oounsol for tho o.pplico.nt suboittod t11t;t 1110
o~o.f'fid.o.vi t of tho 2nd rosponeontl s officer ono ~i WfJ3

c1~eot1vo boco.uso it clid not inc.1Ot1.to whicb pc.rD.6t'cpbs. OJ:Q bo.sQ.l~on_

~ ~~··~t.~·='nh .Q21~.~~ •• ~ F~c1·.thL~"O
o.pp11ontion should. bo gt'cntoc1..

In roply, r~. Murueorue;o., Sonior Lo.baur O£fiQCleL""' 'tar- tho. Coooi~o%JOr
fCIJ: LnbotU' seia. thet whet wnsboine ohcllo!lt:,"'Od1ms tho clocis1on' of 1lho
~. Ho subuittoc'1. further tho.t tho D.wlicrmt ws aisoissod un~

;he~;.ty of ~l0¥00nt .•\ot, Co,p 574 and U.N. 98 o:f 1965. 'lto. o.p~,
~o~ thQ ~tt0r -to thPec:me.11itloi1on. ~ .¥ ~oro t11e hOOo7:1nJ
do.i;e tho eppllcoJ;rt requosted. tho opinion of the ~ ()ffioo,r on-hiS .

.~
....- cnt the Lcbour Officer dooidod tlmt the cpplica.nt WQ,si,:n tI10

~DOnt of tho business of his ooployoT o.ncltho.t tho caso should. be
.-~d to tho Inc1ust.J:>:iJ;J.C~. But, the 2nd~nt 'Ob.~oo1lnd"\0

ibis to tho CoI:llJis:sionor for lAbour aO\1inc tlin.t tho opinion ·of tho
~ O:f:ficor disclosed nn.nifost error of Lcwenc'"tlmt tho o,pp1100.111
.oouJ.dnot. oonstituto Q, tro.do c1ispute D.t;,"'['I.inst his oIJp1oyor. Mr. Mruc~
i.ofo.rrod to soction 3 of tho PorOOl'lOl'ltL..:.bour 'li'ibuncl l.ct No. 41 o~ 196!
~d the ocso of ,Zgj?iq To.nznni& ~a"'l6g;nr;loos Ljc1. y. if "-If, j>o.lljw;ro

~ .1!Ia ~ ~ shoW'thct c si11[;10 ooployoe coule. not go to tho .~
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Lab_ l!ribum.l. Ill'. Mrugo;rucn wont on to B1lnto tIm t '\'0 Labour

Coooissionor rovursod tho docision of tho Labour Officct cr.Kld±rce1o~
tho LD-bourOfficor to convono tho uootinc of tho Concil'"...,tion Boord
l'.nC.to hoer tho disputo. Both partios woro hoo.rcl o.ne:'tl~cn tho
~pplioo.nt o.ppocloel to tho Ministor lThotl'lon oonfUUOc. the e..ooiJJt.o.n01
tho Conciliation Doo.rc1.. Ho snit further thci u,n4c:I'section Zl of ClQ

Soouri ty of Ef.1p16ynontl..ot", the clocision of tho Ministor 1:"1 \ "s f'ino.1
and oonclusivo. Ho roforroc. to tho CC!.SO of 14D.homv UniVtltsi 1iy at
Dor as &..J.n.."..I'.1 [t98fl TLR 55 whoro ho so.id thc,t tho Court 1~J.d tlml ClrS1

t1.pplicn.nt hce. to follow only one 10.wo Ho pt'a.yod in ooool'l.U3ion~.(jJI fhO

diSDd$scl of ~10 npplicction.

lilr. No.ssmoo, loo.rnod counsol fCf:J."tho 2ru1rosponc.ont ctttioi80!
tho cpplicc:.tion ll'hich had boon brou@.lt unC..or'Wroneprav'is:l.onn of thQ
le.w. Ho ori ticizod o.lso tho stctor.:lont ooooopn.n;yingtho O.PP] ioo.t1on
whioh ho scicl we.Sliko n plcint which i'l"nS sookin(; oven C!n.oC:.c)s.

f
ConocrniUG tho a.fficl.n.vit sworn by Mr. 1vh:LlokoziMr. Nnssaro suhtJi •.••oA
t11.<'1tit wp..s not c.ofoctivo in tb.o;t 11hc.ttho c.opownt lmd ooic.1.wns

o.ocordine to his own knmilodco.

Mr. No.ssoro thon wont on to doo.l with tho merits of tho
c.pplioo.tion. IIo sot out tho foots in tho ooso o.nd contiwod t1.lo.t.be

o.pplico.nt vms not. in tho oono.coI:lontof his onployort s business. Eo

so.id thct tho npplic2.nt foll squn:t'oly within tho pt'avisions of thQ
Soauri ty of Eoploynont l~t cne:' thc.t tho provisions of tho. Ult; ..rOJ.'O

followed. Ho subui ttoc:' thc..t tho nnttor woo roferred to tho Conailia.tien
Boc.rd and iii uns i'1'hilo tho oottor ims ponding beforo tho Boa.rc.:'tbt'..f

the o.pplioont SO'lt01t soat'otly nnc.lGot: o.n o]?inion of tho Lnbour OI~oor
to tho a£f'oot tho.1iho ims in tho nn.nacouont of' his oop.loyorts businQ.sS'.

,
Bait tbn.t opinion IT<:'.Scho.llol'lu"Oclby tho 2nd respondent who o.ppoclodjo

tho lnbour COrJrJissionor who rovokoc. this opinion Which WS inoOnc. bn
tho oottor o.t tl:o Conciliction Board vro.sdotorr.ti.Docl. Tho applux:m-t
cPJ?OO.loe.to tho Minister C{;2.inst tho <1PoiJ;ion of tho Board. 'm.10
Minietor c:.skoclfOJ,,"0. nOrJ,orandw.1iron tto 2nc..rosponc:.ont end thon oo.Co

his dooision which confirnoc. tho docis:i.on of tho Boo.rcl. Mr. No.ssoro ,
arguod trot it ucs tho o.]?plico.nt who [lado tho reforonce to tho MinistG1'
which noo.nt tho.t ho oust hc.vo wri tton a oonoro.neuo o:qxt'O$SiIlGhis
dissotisfo.otion" I,1Jr 0 Uo.ssoro W'ond,orodhOll tho o.pplieo.rrt wo.s~ne. ,
tho.t ho wns not Givon 0. hoo.ring. Ho scic" tlmt soction 43 of the
So-ourity of Enploynont Let roquiros only ooncxrn.nc.1a,to GO to tho ltinist;cr
o.nc'1.not o.n c.:PJ?O~c":'1.CO bo.£O'I'ot-hc M:tD:i-s~. 1Lc.•. thor-o.forQ", fQUIlC1tho
o.ppJ.icc,tion to l:.c.vono bc.sis.
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In n f'urii~leI' reply, Nfr. Me.ire-c,rGuee~thc.ii there l'T2t the issue
whether iil.e npplicnnii 1"1r..8e-n onployoo in terns of sooiiio:l 3 of tho
Soouri iiy flf Ef.lJ?loynonii1"'.31.[me:'thd it ..,o..stho oortif'ieetc of tho l£.bO't.U'

Of'fioor wlich wa.s relevnnt c,ne~fwiihor thc,t onco iiho oortifioc.to is
1ssuecl iii Co..llllOt1)0 IU·lolwe:'nne. iiho Act (:.oos not boeOl:lOoJ?-1:L"'nt1vovis Q.

vis iiho o..:?plicc.nt. Ho wont on to 8u.bnit thc"t even unC'..cr'l;;J Soau:iity
of Ez:r.ployncntLet. tho rulos ef !l<."'.tureljustice woro not o.dt~Q~oc1.to si11Qo

thoro wa.s no eviclonoo th2.t nny nOl:lorone.nlfaro suboitiiocl. Ct'l1Oornin(;tho
c.pplion1ii:m i taclf, Mr¢' 1biro. subnitt.ocl th .."..t sinoo the SQI-lQ lro.s filed b~
Q. l~ and since tho (.ofects vloro r.1..'"',ttersof forn enc:' not of subs~,
thoro W1:'..s notI;.inc substc,ntic.lly lr.t'Oncwith tho o.ppliootion. ITo still

subcittoC'. thc.ii tho nffic..::,vit of tho 2ncl rospondont wa.s dqfeetiV'Q in f'~!1

nnd tha.t iihe Cem.lissiener ho.d no juri.sc"'..iction in tho I:k."ttez-.

I proposo to clenl wiiih tho question of dofeot fiZ'Bt for ~ho
stD.tooonir o.m:'tho counter nf'f'icla.vit. It is truo o.s conoodc.d to by
Mr. Mnirn t11O.ttho str..tooonii nnd tiiUo of 1lho D.Otion o.ro dofoo\.ivo in
toot tho titlo is referring to "the Comissioner :far 1.c.bour 'lribuMl
undor tho Pornnnont:, Lo.bOUJ."TJ..'ibuno.lNOel18 of 1977" whoroc.s thore is no

such thing in this oat'fior 0 Thero ws no Pornc.nont L:lbour T.t-ibunc1 nor
is thoro 0. IlCom.1i.ssionor of L:':bour T:t'i1:.rUIl2..l.'1Saoondl;y tho elnio of

oooponso.tion one:' costs is nisC.!,tic:'ocl: T'.loro is no suoh thing in such a.n
o.pplico.tion<) ITOIfovorr in vJ.ow of t1:.o fa.ot theii loevo wc.s [:;'iwn 1J'y this

Cour't to o.pply for tho orG.Q:':'swith thifl sictonont of foots, nnd. in view
of tho fact thc.t the po-r.son111:0 filoe"'..iiLis c.pplion.tion W..8 not n J.o.wyor,
end furthor in view thnt tho c.cfo'~t.s goGO foro rethor 'tilJ.c,n subsim.noo,

I will o.llow tI10 npplieetioni.lo ato.ncl nncl ito bo do1oro.:i.oodll

As far tho oO'lmr::0::'l.:£::-lc:'av:';'t of 'the 2nd respondent, I D.GL'eewitU,

Mr. No.ssoro thc:t thoro is nothil'JG wronG with this as tho c1D:p<mon"t hOP·
vcn:-1fied that whet he ho.s clorosed is true 'Woardi:og to his knowlodgo. '
In ort:f cooo, ovon if tho couxrtcr~,a.f.:ficl....'"'Vitof 2nd rosponc1om is struok ,
cui o.nclnot nc1tcclupont "hhero is stilI the oO'Ul:ltarnfficltwit of the 1St
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NOl'T I propose to doo.l l1ith tho oori ts of tho o.pplicntion. Rent.ing \,
,

tbrOlJGb, -the si;c.tooorr'"c~:'2.~""'~'::;~·h","imc-;:ss:Lon that tho cooplcl.nt of 1ho \
"l1pliotmt is th.~t ho wos not g:i'Vona.n oppcn-;unillVto ~ loa """0 \
beforo tho Lc.bour CODr.lissioncrc (Seo pc:L'Q{;T'ephs9, 10 c.nd 11). \

\
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i'horo 1Il BOOO nontion of tb: "~l:OMt lk~vingboon ro-i~toIt b;y 1IIlD
Lc.bour Offioer in pw~a.phs 7 nncl 8 of tho st:o.tcnont. !TI1crO is o,1so
o.n a.~tion toot the prooeduro of solvin[; la-'baur dispu~as lms not;

followod. In tho c.ff':Ldo.V1 ta of tho o,pplionnt thoro is m,_ cJJ.Ob~
11mt tho .QOJ:1Ornl~ htl.d no power 10 terDinnto tho Drp.pUOQ,J1t.la~.

'1'horo is no claubt tho.t tho ~otloko Di.moiot Lohour ~:t\oo:t' fZC.Vi
o.n opi-mon tho.t tho o.pplioo.nt wns in tho l:lQ.mgooontof his c'JPJ.o~.
buainoas. :au~his doois1on wn.s ovo:rr.t"U.lod bY'1lho lAbour conrcl.~i,on'=t
~. Nc~c. has·· ~QlOc1 tm'.t tho rovoea.tion of the La.bour Ofi'ieor1s

op~n by tho Lc.bour Conoissioner 'Wt'.snot offc.ctuo.l. Mr. Mr-t.lG~

t"..nc1Mr. No.ssaro c..rGuoc'"tl1<."..ttho rovorotion lms off.octivo N'ld [',13 0.

»osu.1t tho Ll:.ttor nes clonlt with by tho Concilic.tion Boord. 1 ·prQfCW
tho Q;P~nt of tho I'Osponclonts bo«'AlSO tho Cormissienor f~ IDQ~ 011

~ hoot- of tho Lo.bour Division oust ho,vo p<:>W(lr -to rectify wh"y he nee,
.0 be 'w.t'onc. Iii emmot 1JOsariously Ol'uuod.thct tho Labour COI:lUiAiO~

s.s not ooo:PC-tont ~ overrulo or revoke who.t a Lnbour Offioor 11<\13 dono

who:J:O ho cloons it fit. This is whr'.t tho Coocissiouu~ elid. 'nlon 11hCf.'O
foUowoc1 the oeeting of tho Conoilio.tion Boorcl which c1.oc1clcclto to~
~o sorvioes of tho npplioo..nt. Thon tho o.pplico.nt o.ppoo.loclto tho
~i1or. Hero D.(>'CinI ~oo lTith tho :t'osponclonts thct sinco 1ho
ll.J?plicc.nt t\ppocloc1.to tho Minister, ho I:1'USt hnvo lIt'osontod n oooor~
10 the Ministor. I u.lso 0.0:'00 tho.t such n. oooO:t'o.nduoof Ol)poa.ll\ou1d ,.
on OP1)~ty to 1)0 hoarc'l.. Tho o.pplicn.nt onnnot oooplo,in t1mt Ll~q
no; Givan [\l1 opportunity to bo hon.rc1whon it is ho who c.ppocJ.od to 1lho
~GW. Suroly tho C'.ppoalwns not !Dc'l.oorally but in w.d.tinc;-

Tho pt'ayors of tho Q.pplioo,nitoro iilmt tho c'l.o.oj.sion,of tho CoCl:l~

W'll,S wrOrJG a.nclit should bo quDBhoc.. But in oooorCnnco wii;Jl section Z7 *
~ l..ct, the clooision is fiMl nnd colJOlusivo ::me.~nnot bo cho.lloneo'd In
~.ootD."t oxoo;pt. on tJ;J.o question of lack of ju:t'isdiction or infrirl8O~

of the :rulos of l'k:.turnl justico. Tho t\ppliC<.'1.ntha.s not ~OV'Od lnck of·
;u:r~C'.iction 02' lJ1'onc11of tho rulos-,()f' mtu:rc.1 justioo. Nor hOoSit boe'n

~CJfIO.d tlmt tllore is o.n error o.pporont on tho rooord in tho dooision of .~
the JAbour Cor:m1ssionor. Naoelloss to any tho Coooissionor WOoS parf<rl- ~\

~ ~. Qrt:ios .of iihc ~ 'by ~ o£ -a.~~ond those dutios \
\to b1t:1. "\.
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It is ol,oo;e £ron tho wow toot tho application b.:wnot 'boon
~l1ehoc:.. It: ~t £0.11 a.nc'1.. I c.isniss it.
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Ao B.ll1L.1.TI -',-,..

JUroE

11/9/1992

DoliVOJ:'oc. t.o tho o.pplioa.nt

Mr. ~aeo & M1'. ~a. fat' tho roSlJOndonw IIt'oscm •....
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