
IN THE HIGH COURT OF TANZANIA 

(LAND DIVISION) 
AT DAR ES SALAAM 

LAND CASE NO.11 OF 2021

SHAMSHUDIN K AS SAM ........................................................... APPLICANT

VERSUS

EQUITY BANK (TANZANIA) LIMITED...................... 1st RESPONDENT

COPS AUCTION MART &
COURT BROKER LIMITED ...............................................2nd RESPONDENT

SALEHE SONGORO...................................................................................... 3rd RESPONDENT

INSIGHT SECURITY LIMITED.................................................................... ...4th RESPONDENT

RULING

Date of last order: 14.07.2021

Date of Ruling: 20.07.2021

A.Z.MGEYEKWA, J

On 28th January , 2020 Cosmas Kifaru, the Plaintiff herein, instituted 

this suit against John Budeba, 1st defendant, and Gabriel Peter Mfoyi, 2nd 

Defendant seeking six reliefs as follows:-

i. A declaration that the auction - purchase transaction done by the 

1st, 2nd and 3rd defendant is a nullity and therefore the plaintiff is the 

lawful owner of the landed property thus: CT No: 64606, L.O No. 
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lawful owner of the landed property thus: CT No: 64606, L.O No. 

218708, Plot No. 88 Block 5, Kisota Area in Temeke Municipal, 

Dar es Salaam.

ii. An order demanding ail the defendant to jointly and severally 

compensate an amount to the tune of Tshs. 153,000,000 (One 

Hundred and Fifty-Three Million) worth the plaintiff’s properties that 

were in his house before the defendants raided and changed his 

premise’s padlocks, leading the same to go missing.

iii. An order as to general damages.

iv. Order that the Defendants should furnish all the documents and title 

deeds that are that are in the defendants’ premised property.

v. Costs follow event.

vi. Any other relief that this court will deem just and fit to grant.

The 2nd and 4th Defendants filed a joined Written Statement of Defence 

disputing the claims and they also raised a point of Preliminary Objection 

that:-

1. In view of section 33 (2) and 371 (a) of Cap. 216 [R.E 2019] this court 

is not vested with pecuniary jurisdiction to try and entertain this suit.
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When the matter was placed before me for hearing on 16th July, 2021 

the Plaintiff enjoyed the legal service of Mr. Aloys Rugazia, learned 

counsel whereas the 1st and 2nd Defendants enjoyed the legal service of 

Mr. Robert Mosi, learned counsel.

The learned counsel for the 1st and 2nd Defendants contended that the 

gist of the suit is arising from the auction of landed property known as Plot 

No.88 Block 8 located at Kisota area, Temeke District. The value of the 

property in dispute is Tshs. 173,000,000/= . He went on to submit that in 

accordance with section 33 (2) (a) of the Land Disputes Courts Act, Cap. 

216, the value of the said suit falls within the jurisdiction of the District 

Land and Housing Tribunal which has empowered to entertain a suit with 

a value not exceeding Tshs. 300,000,000/=.

He further submitted that the suit was required to be lodged at the 

District Land and Housing Tribunal because it is the lowest court to try the 

matter. Mr. Robert Mosi continued to submit that section 37 (1) (a) of the 

Land Disputes Courts Act, Cap. 216 states that the High Court will have 

jurisdiction on recovery of property whose value does not exceeding Tshs. 

300,000,0000/=. He went on to state that every suit must be instituted in 

the lowest court competent to try it. To bolster his position he referred this 
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court to the case of Friendship China v Our Ladies of Usambara 

Sisters, Civil Appeal No.84 of 2002.

The learned counsel for the 1st and 2nd Defendant did not end there, 

he argued that the Plaintiff in his Plaint specifically (i) stated that the value 

of the disputed plot is below Tshs. 300,000,000/= therefore he insisted 

that this court is not competent to try the instant suit. He also referred this 

court to (ii) of the Plaint and argued that the value of the property if Tshs. 

153,000,000/= thus this court has no pecuniary jurisdiction to determine 

the matter.

Oh the strength of the above submission, Mr. Robert Mosi beckoned 

upon this court to strike out the suit for lack of filing the suit at a proper 

court.

Mr. Rugazia, [earned counsel for the Plaintiff resisted the preliminary 

objection with some force. He stated that the principles governing the 

preliminary objection is laid down in Mukisa Biscuit’s case. He submitted 

that the matter at hand is based on mortgaged property that has been sold 

in manner the Plaintiffs feels it is illegal. To support his submission he cited 

section 49 of the Land Disputes Courts Act, Cap. 216 arid section 180 of 

the Land Act. He went on to state that section 140 of the Land Act allows 
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a party to apply for suspension, possession on landed property and the' 

suit can be filed at the High Court.

The learned counsel for Plaintiff continued to state that the Plaintiff on 

Item I of the Plaint is seeking to suspend the sale by the 1st Defendant 

through the service of the 2nd Defendant in favour of the 3rd Defendant 

under the guide of the 4th Defendant. He argued that the issue that the 

sale was not done needs to be proved whether it was sold or not. He 

stressed that this is a suit that aims to nullify or suspend the sale.

Regarding the pecuniary jurisdiction, the learned counsel for the 

Plaintiff stated that the cause of action is captured under paragraph 5 of 

the Plaint and the chattel totaled Tshs. 150,000,000/=. He added that the 

total amount claimed is Tshs. 323,000,000/= which is above the 

jurisdiction of the District Land and Housing Tribunal. He valiantly 

contended that a cause of action cannot be separated. Fortifying his 

submission Mr. Rugazia referred this court to the case of Richard Julius 

Rukambula v Issac Mtwa Mwakaji and Tanzania Railway 

Cooperation, Civil Appeal No. 2 of 1998 and the case of Petrolux 

Service Station v NMB PLC & Oil Auction Mark Ltd, Land Case No.6 

of 2010.
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He further contended that the cause of action are inseparable. To 

support his position he referred this court to paragraph 5 of the Plaint and 

argued that the Plaintiff claimed for landed property valued Tshs. 

173,000,000/= plus Tshs. 150,000,000/= makes a total of Tshs. 

323,000,000/= which is the total amount of the cause of action. He insisted 

that paragraph 5 and 15 of the Plaint reads together thus the cause of 

action valued is Tshs. 325,000,000/=. He added that Tshs. 150,000,000/= 

is the value of fixtures that forms part of the landed property. To bolster 

his position he referred this court to the Doctrine of solo solo cedit, it was 

his view that the same are fixed together and form a cause of action. He 

went on to state that the value of fixtures and non-fixtures can only be 

proved by adducing evidence, thus, it is not a point of law.

Mr. Rugazia went on to argue that this court has limited jurisdiction 

downwards and upwards. To support his position he referred this court to 

overriding principles embedded in the procedural laws. He went on 

submitting that the instant case is a combination of landed property and 

what is affixed thereto.

On the strength of the above submission, Mr. Rugazia beckoned upon 

this court to overrule the preliminary objection and costs to follow the 

event.
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In his rejoinder, Mr. Robert Mosi reiterated his submission in chief. 

Insisting. Mr. Robert lamented that the auction was already been effected 

therefore it is not possible to suspend or stop the said auction. Insisting, 

Mr. Robert claimed that this court has no pecuniary jurisdiction to 

determine the matter because the value is below the required amount 

stated in the law. He refuted that the Doctrine of solo solo cedit applies in 

the instant case. He distinguished the cited cases of Rukambura (supra) 

that it is related to labour matters and the case of Petrblux (supra) the 

material facts are distinguishable the same relates to territorial jurisdiction 

while the instant case is on pecuniary jurisdiction.

He insisted that the separated cause of action its material facts are 

different. Otherwise the court had jurisdiction to determine both claims if 

the material facts were the same. Stressing he argued that the landed 

property values Tshs. 173,000,000/= which is below this court jurisdiction, 

likewise, the compensation of Tshs. 150,000,000/= is below the 

jurisdiction value of this court.

In conclusion, he urged this court to struck out the suit for lack of 

jurisdiction to entertain the matter

Having digested the learned counsels' submission and the pleadings 

therein on the sole preliminary objection raised by the 1st and 2nd
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Defendants learned counsel, I am settled that the issue for consideration 

is whether the case is appropriately filed before this Court and whether 

this Court has pecuniary jurisdiction to entertain the suit.

Before determining the point of preliminary objection, I wish to 

emphasize that the issue of jurisdiction is fundamental and the root of the 

case. If the court will proceed and determine the matter without the 

required jurisdiction the entire proceedings will be declared null and void 

ab initio as it was stated in the cited case of Friendship China v Our 

Ladies of Usmabara Sisters (supra). The record reveals that the instant 

suit is purely a land case, whereby the filing of which is governed by both 

Order VII Rule 1 (i) of the Civil Procedure Code Cap.33 [R.E 2019] and 

Section 37 (a) of the Land Disputes Courts Act, Cap. 216 [R.E 2002]. For 

the sake of clarity, Order VII Rule 1 (i) of the Civil Procedure Code, (supra) 

provides that:-

"The Plaint shall contain the following particulars: - A statement of the 

value of the subject matter for the suit for the purposes of 

jurisdiction and of court fees, so far as the case admits". [Emphasis 

supplied].

Additionally, Section 37 1 (a) of the Land Disputes Courts Act, Cap. 

216 provides inter alia that:-
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”37.-(1) Subject to the provisions of this Act, the High Court shall have 

and exercise original jurisdiction-

fa) in proceedings for the recovery of possession of the immovable 

property in which the value of the property exceeds three 

hundred million shillings.

I am alive to the fact that on paragraph 5 of the Plaint, the value of the 

property is stated to be Tshs. 173,000,000/= and the compensation and 

recovery of chattel, fixtures, and personal belongings in the said property 

is worth Tshs. 150,000,000/= To portray the truth of the matter, I have 

endeavored to reproduce the said paragraphs of the Plaint herein as 

follows:-

" Paragraph 5 state that:-

“That the Plaintiff's claim against the 1st, 2nd and 3rd Defendant is for 

nullification of the auctioning of the Plaintiff’s premised property whose 

market value is at 173 Million Tanzanian Shillings as of 2018, and 

compensation and recovery of chattel, fixtures and personal belongings in 

the said property worth 159 Million, for clarity the said property has been 

illegally confiscated or squandered by the 1st, 2nd, 3rd and 4th Defendants 

respectively."[Emphasis added].

Paragraph 15 (ii) state that:-

9



"An order demanding ail the Defendant to jointly and severally compensate 

an amount to the tune of Tshs. 153,000,000/= (One hundred and Fifty- 

Three Million) worth the Plaintiff’s properties that were in his house 

before the Defendants raided and changed his premise's padlocks, leading 

the same to go missing." [Emphasis added].

From the above paragraphs, it is clear that the claim of the Plaintiff in 

paragraph 5 of the Plaint disclose the value of the subject matter which is 

Tshs. 173,000,000/=. The second paragraph portrays that the amount of 

Tshs. 150,000,000/= as eloquently submitted by Mr. Rugazia is for 

chattels and fixtures and personal belongings. With due respect, I am 

unable to agree with Mr. Rugazia that the personal belongings and 

chattels are part of landed property. In my respectful view, the personal 

belongings and chattels are not part of the value of the subject matter. 

There is no dispute that the logic of the principle of “quiquid plantatiir solo 

solo cedif means that landed property includes fixtures, which are part 

of the land, the same cannot value differently because fixtures are 

permanent connected to it. In other words what determines the jurisdiction 

of the court is the value of the land together with affixtures, thus, chattels 

and personal belongings are not attached to land. Therefore its value 

cannot be included in the subject matter.
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It is vivid that paragraph 5 of the Plaint contain a claim of Tshs. 

173,000,000/=. The compensation and recovery of chattels and personal 

belongings as stipulated under paragraph 5 of the Plaint and also reflected 

in the Plaintiffs prayers specifically on paragraph 15 (ii) of the Plaint, the 

Plaintiff claimed for his properties that were in the house whereas in my 

view, these are not part of landed property. Therefore there is no merit in 

Mr. Rugazia’s submission that the cause of action value is Within the High 

Court jurisdiction.

I am in accord with the learned counsel for the 1st and 2nd Defendants 

that this court has no pecuniary jurisdiction to determine the suit at hand. 

Paragraph 5 of the Plaint specifically in the first three lines is the only 

paragraph in the Plaint which has indicated the value of the Plaintiff's 

claims against the defendant while paragraph 15 of the Plaint is in regard 

to compensation claimed by the Plaintiff. Therefore, for the aforesaid 

reasons, I fully subscribe to the learned counsel for the Defendant’s 

submission that this court has no pecuniary jurisdiction to try the instant 

suit

For the sake of clarity, I have read the case of Richard Julius 

Rukambura (supra) and Petrolux Service Station. In the cited cases, 

the issue for discussion is whether the same cause of action in summary 

dismissal can be separated. In my view, the cited cases are 
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distinguishable from the instant case. In the instant case, unlike the cited 

cases of Richard Julius Rukambura (supra) and Petrolux Service 

Station (supra), the Plaintiff included the value of chattels and belongings, 

which was wrong since the same are not affixed to the land.

Based on the above findings, I am of the settled view that, the 

Preliminary Objection raised by the learned counsel for the 1st and 2nd 

Defendants is laudable. The suit is incompetent before this Court. I 

accordingly proceed to strike out the Plaint from the record of this Court 

without costs. The Plaintiff is at liberty to file a fresh suit in a competent 

court, subject to the law of limitation.

Order accordingly.

DATED at Dar es Salaam this 20th July, 2021

a.z.mgAkwa

JUDGE

20.07.2021

Ruling delivered on this 20th July, 2021 in the presence of Mr. Aloys

Rugazia, learned counsel for the Plaintiff and Mr. Robert Mosi, learned 

counsel for the 1st and 2nd Defendants.

A.Z.MGEYEKWA

JUDGE

20.07.2021
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