
IN THE HIGH COURT OF THE UNITED REPUBLIC OF TANZANIA 

(LAND DIVISION) 

AT PAR ES SALAAM

MISCELLENEOUS LAND APPEAL NO. 191 OF 2019

(Arising from Land Appeal No. 15 of 2018 in the District Land and Housing Tribunal ofKinondoni 

delivered at 23rd July, 2019)

CHARLES CHACHA MASHANSHU..................................APPELLANT

VERSUS 

RASHIDI ISSA...............................................................RESPONDENT

JUDGMENT

I. MAIGE, J

This appeal traces its genesis from a decision of the ward tribunal for 

Wazo (“the tribunal”) declaring the appellant the lawful owner of the 

suit property as against the respondent herein. On appeal to the 

District Land and Housing Tribunal, the decision of trial tribunal 

was set aside and the proceedings thereof quashed on the ground 

that, the first appellate tribunal had, in a previous proceeding, set 

aside and quashed the same decision on account of curtailment of a 

right to be heard on the part: of one Masudi Nyausi (“the third party”).

It would appear from the judgment and proceedings of the first 

appellate tribunal that, the decision of the trial tribunal affected the 

interest of the said third party without him being afforded a right to 
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be heard. On becoming aware of the existence of the same, the said 

third party initiated, against the respondent, Misc. Application No. 

148 of 2018 to revise the same. As a result, the decision of the trial 

tribunal was set aside and the proceedings thereof quashed. Whoever 

desired, the first appellate tribunal directed, was at liberty to initiate 

a fresh proceedings provided that the said third party was impleaded.

In his third ground of appeal, the appellant faults the decision of the 

first appellate tribunal in not considering that the subject matters 

in Miscellaneous Application No. 148 of 2018 and the appeal under 

discussion were different. In the first ground of appeal, the appellant 

faults the first appellate tribunal in not properly assessing the 

evidence while in the second ground he is challenging the same for 

not assigning reason for departing from the opinions of assessors.

The substance of the appeal was argued by way of written 

submissions. The submissions for the appellant were filed by Mr. 

Joseph Mbogela, learned advocate and for the respondent Mr. 

Bruder, learned advocate.

For the reasons which shall be obvious henceforward, I will address 

the third ground first.

In his submissions in support of the ground, Mr. Mbogela informed 

the Court that, the evidence on the record suggests that the property 

in dispute herein is different from that of the revision proceedings. In 

his view, the first appellate tribunal ought to have dismissed the 
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application for revision. He invited the Court therefore to consider the 

propriety of the Revisional proceedings. Mr. Breda on his part joins 

hand with the first appellate tribunal.

I have read the rival submissions and examined the judgment and 

proceedings of the first appellate tribunal. In my view, the 

contention by the appellant and his counsel is devoid of any merit 

and it is indeed misplaced. As I said above, both the appeal and 

revision at the first appellate tribunal was against the same decision 

of the trial tribunal. The appellant was party to both the proceedings. 

He did not prefer any appeal against the decision of the first 

appellate tribunal on revision. It is flabbergasting how can I 

ascertain the correctness or otherwise of a revision proceeding the 

record of which is not before me.

As that is not enough, whether the subject matter in the two 

proceedings were different or not, was not raised as one of the 

grounds in the appeal at the first appellate tribunal. As a result, the 

first appellate tribunal did not have an opportunity to address such 

an issue. Its decision can therefore not be faulted for a reason which 

was not in the ground of appeal. On that account therefore, I will 

dismiss the third ground of appeal and hold that the trial chairperson 

was quite right in not giving a decision contradictoiy to that of his 

fellow chairperson in respect of the same subject matter. In the 

circumstance, I will not consider the other grounds of appeal.
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That aside, I do not think that the decision under discussion was 

absolutely correct. The decision on revision preceded the one at 

issue. In effect, the said decision did set aside the judgment of the 

trial tribunal and quashed the proceedings thereof. That being the 

case therefore, and, the respondent being privy to the revision 

proceeding, the first appellate tribunal was fanctus officio to 

reconsider the correctness and validity of the same decision. It would 

have, before delivery of the decision on revision, stayed the 

proceedings. After the decision, it would have stricken out the appeal 

for being fanctus officio. On that therefore, I will exercise my Revision 

jurisdiction under section 43 of the Land Disputes Court Act and 

quash the judgment of the first appellate tribunal and substitute it 

with an order striking out the appeal for being fanctus officio.

In the final result, the appeal is hereby dismissed and the judgment 

of the first appellate tribunal is revised to the extent is afore stated

Dated at Dar es Salaam on 06th November, 2020.

JUDGE 

06/11/2020
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Date: 06/11/2020

Coram: Hon. C. Tengwa - DR

For the Appellant
Absent

For the Respondent.

RM A: Bukuku

COURT: Judgment delivered in the absence of both sides.

C. Tepgwa 
DEPUTY REGISTRAR 

06/11/2020


