
IN THE HIGH COURT OF THE UNITED REPUBLIC OF* TANZANIA

(LAND DIVISION)

AT DAR ES SALAAM

LAND APPEAL NO. 264 OF 2019.
(Arising from Land Application No. 23 of 2011 in the District Land and Housing Tribunal at Raia 

District)

HASSANI YUSUPHU ZOGOLO..................................... APPLICANT

VERSUS

CHACHA MWENGE..........................................1st RESPONDENT

SERIKALI YA MTAA TABATA KI MAN GA....... 2nd RESPONDENT

ILALA MUNICIPAL COUNCIL..........................3rd RESPONDENT

Date of judgment 20/11/2020

Last order 9/10/2020

JUDGEMENT

I. MAIGE, J

The appellant herein was the claimant at the District Land and 

Housing Tribunal for Ilala (“the trial tribunal”). He was suing the 

respondents and each of them for the following reliefs. First, 

declaration that the respondents are jointly bound by an oral 

agreement pertaining to construction of water borehole on the 

applicant’s land. Two, payment of TZS 18,900,000/= being the 

unpaid share of the proceeds of sale of the water supplied from the 

borehole between September, 2008 and December, 2010 inclusive.
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Three, payment of TZS 675,000/= per month from January, 2011 

onwards. Four, payment of TZS 10,000,000/= as general damages.

The cause of action in this matter was based on an alleged oral 

agreement for construction of a water borehole on the applicant’s 

land. It was the appellant’s allegation that, the water fetched from 

the borehole would be sold to the residents of the area and the 

appellant would be entitled Vi of the proceeds thereof.

In their joint written statements of defense, the respondents denied 

the claim and put the appellant into strict proof of them. While the 

first appellant agreed to have entered into an agreement with the 

appellant in his representative capacity as the chairperson of the 

second respondent, it was his allegation that the agreement was not 

oral as alleged but it was written. He attached the written agreement 

which was then exhibited as DI.

Before trial, the trial chairperson framed four substantive issues for 

determination. First, whether the agreement between the parties was 

oral or written. Two, what were the terms of the said agreement. 

Three, whether there was a breach of the said agreement. Four, what 

relief are the parties entitled to.

The appellant who had the burden of proof relied on his own 

testimony as PW1 and that of Asterial Danman PW2. I have taken 

time to read their testimonies between lines. Just as in the factual 

allegations in the application, nowhere in his testimony is the 
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appellant claiming to have entered into any oral agreement with the 

second and third respondents. He claims only to have entered an oral 

agreement with the first respondent. His testimony, it would appear 

to me, is not clear whether the first respondent entered into the 

alleged oral agreement in his individual capacity or as the 

chairperson of the serikali ya mtaa. It is more so not clear as to what 

were the terms and conditions of the agreement.

On their parts, the respondents produced the alleged written 

agreement which was admitted as DI. In the said agreement, the 

claimed entitlement of lA of the proceeds of the sale of water is not 

stated whether directly or by implication.

In its judgment, the trial tribunal answered the first issue against the 

appellant. In the opinion of the trial chairperson which was 

concurred by the gentle assessors, the appellant did not succeed to 

prove existence of the alleged oral agreement and the terms thereof. 

The suit was therefore dismissed for want of merit. The appellant is 

aggrieved and hence the instant appeal. He is faulting the decision of 

the trial tribunal on three grounds as follows

1. The trial tribunal erred in law and fact by deciding that there was 
a valid contract between the parties contrary to the provisions of 
the Local Government (Urban Authorities) Law regarding power 
to contract.

2. The trial tribunal erred in law and fact for not evaluating the 
documentary evidence properly which were attached with the 
Application as per paragraph 6 (b) (Hi) and (iv) of the Application.
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3. That the trial tribunal erred in law and fact in admitting the 

defective contract between the parties.

The appellant was represented by advocate John Mponela in this 

appeal while the second and third respondents by Siraji Ngarambe, 

municipal solicitor. The first respondent was represented by Mr. 

Yudathade Paul, learned advocate. They addressed me on the 

substance of the appeal by way of written submissions.

The submissions of Mr. Mponela on the first ground of appeal is 

based on the provision of section 63 of the Local Government (Urban 

Authorities) Act, Act No. 8 of 1982. In his understanding, according 

to the respective provision, the signatories of the agreement in exhibit 

DI had no capacity to sign a contract on behalf of any local authority. 

He submitted therefore that void for want of capacity.

In their submissions through the learned solicitor, the second and 

third respondents while in agreement with the appellant that they 

did not mandate the first appellant to enter into a contract on their 

behalf, it is their submissions that, the contention does not assist the 

appellant to advance his case. With respect, I agree with them for 

three main reasons. First, there is nowhere in the judgment the trial 

tribunal is saying that there was a valid agreement between the 

parties herein. Two, the decision of the trial tribunal was based on 

failure on the part of the appellant to prove existence of an oral 

agreement and breach thereof. It was not based on the validity of the 

agreement in exhibit DI. Three, as the claim by the appellant was 
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such that the oral agreement was entered between him and the first 

appellant, the lack of capacity in the signatory in exhibit D1 would in 

the same way render the first respondent incompetent to enter into 

any agreement affecting the second and third respondents. For that 

reason therefore, I find the first ground of appeal devoid of any merit.

For the same reason, the third ground in so far as it faults the 

admissibility of exhibit D1 is for the same token irrelevant. It is of not 

assistance to the appellant assuming it is sustained. It is therefore 

dismissed.

In the second ground, the trial chairperson is challenged for not 

considering the attached documents. With respect, the complaint is 

misconceived. For, it is an elementary position of law that an 

annexure into pleadings is not in evidence.

In the final result and for the foregoing reasons the appeal is 

dismissed with costs.

Dated on 20th day of November 2020.
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Date: 20/11/2020

Coram: Hon. S.H. Simfukwe - DR

For the Appellant: Mr. John Mponera, Advocates

For the 1st Respondent -

For the 2nd Respondent - Mr. ponera> Advocate holding brief for

For the 3rd Respondent _ Silaji Solicitor

RM A: Bukuku

COURT: Judgment delivered this 20th day of November, 2020.

S.H. Simfukwe
DEPUTY REGISTRAR 

20/11/2020
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