
IN THE HIGH COURT UNITED REPUBLIC OF TANZANIA 

(LAND DIVISION) 
AT DAR ES SALAAM

LAND CASE NO. 349 OF 2017

RUKIA MAHAMUDI AFANDE..... ................................ ....PLAINTIFF
(Administratrix of the Estate of the Late Kibwana Mnyigogo)

VERSUS

ISSA MUHIBI KIBWANA..............................  ....1st DEFENDANT
MORANI TOURS TANZANIA LIMITED.................... 2nd DEFENDANT
AL-BOASY REAL ESTATE COMPANY LIMITED........3rd DEFENDANT
COMMISSIONER FOR LANDS................................. 4th DEFENDANT
HON. ATTORNEY GENERAL......................  5™ DEFENDANT

EXPARTE JUDGMENT

25/11 & 11/12/2020

RUMANYIKA, J.

Pursuant to the amended plaint dated 14/06/2019, Rukia Mahamudi 

Afande (Administratrix of the estate of late Kibwana Mnyigogo) "the 

Plaintiff" essentially claimed and prayed; (1) for a declaratory order that 

with respect to a parcel of land located at Ukuni Village Bagamoyo, Cost 
Region (the disputed land), issuance by the Commissioner for Lands (the 
4th defendant) of Certificates of Title Numbers 125638 and 125544 for Plot 
Numbers 362 Block 7 and 361 Ukuni Bagamoyo to Morani Tours Tanzania 

Ltd and AL-Boasy Real Estate Company Ltd (the 2nd and 3rd defendants) 
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respectively it was illegal and (2) for shs. 800,000,000/= being general 
damages.

The issues from the outset framed but w.e.f. 26/10/2020 the court 

adopted and recorded as part of its records were; (1) Who is the lawful 

owner of the disputed land (2) Whether issuance by the 2nd defendant of 
the two certificates of title was lawful (3)The reliefs that the parties are 

entitled to.

When the case was called on 25/11/2020, according to records dated 

26/10/2020 by consent for hearing, only Mr. Samson Lusumo learned 

counsel appeared for the plaintiff. It is for the above mentioned facts and 
reasons that I dispensed with appearance of the defendants hence the 

exparte judgment. For avoidance of doubts however, I am also aware of 

the requirement of leave of the court before the court proceeding exparte 

against the Government in this case the Attorney General (5th defendant). 
As said, here I would repeat myself, both the rule and rationale of exparte 
proceedings intend to expedite trials therefore abolition of endless 

litigation. After all since its inception, it was not clear to me what remedy 

was available say where an application for leave, therefore dispensation of 

appearance of the Attorney General case was dismissed and yet the 
defendant government consistently and repeatedly defaulted appearance. I 
think the moment, in the like cases the mandatory requirement of 

ministerial fiat was, some decades ago abolished, it is dictates of logic that 

the requirement of leave of the court was respectfully long time ago 
overtaken by events. It is at this stage also worth to be noted that 
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pursuant to reasons and order of the court, appearance of Issa Muhibu 

Kibwana (the 1st defendant) it was dispensed with on 01/04/2020.

Pwl Rukia Mahamudi Afande (adult) stated that with respect to the 
disputed land she was, pursuant to proceedings in Probate Cause No. 24 of 

2011 of Mwambao Primary Court, Bagamoyo appointed on 03/02/2015 

(copies of the decision and letters of administration - Exhibit "Pl") 

collectively. That her and 22 others survived the estate with respect to 

which more so say 2 acres encroached by the defendants her fellow 
Seleman Alamtalla Kibwana and another having had been charged for 

criminal trespass but acquitted. Following her complaints to the local village 

cluster chair (copies of the latter's positive reply and sketch map - Exhibit 

"P3") collectively also copy of letter (her request for survey and plan to the 

Executive Director Bagamoyo District Council - Exhibit "P4"). I pray for 
orders and reliefs as per amended plaint. The plaintiff further contended.

Questioned by the court for more clarity, Pwl stated that with 

respect to the disputed 13 acres the deceased died intestate and she did 

not have the probate proceedings having been closed much as on 
application she had been granted extension of time to one more year.

Pw2 Seleman Alamtalla Kibwana (74) stated that he was grandson of 

the late Kibwana who died on 7th August, 1950 that he was, with respect to 

the estate at issue (formerly estimated to be 20 acres) one of the survivors 
heirs and they grew coconut and mango trees etc thereon leave alone the 
family cemetery that if anything, the 2nd and 3rd defendants had been 

unlawfully allocated the plots. That initially one having been appointed 
administrator of the estate in 2011, for some reasons his letters were 
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revoked in 2014. We shall pray as per reliefs sought in the plaint. Pw2 
further stressed.

Before embarking on the aforementioned 3 issues, upon receiving the 

prosecution evidence, from the very start I just wanted to know whether 

remotely or expressly the plaintiff had locus standi leave alone existence 

of the estate purportedly under her administration. The fate of the backlog 

case therefore revolves around there frankly. In fact the plaintiff had no 
locus.

With effect from 03/02/2015 the plaintiff may have had been 

appointed and granted the letters of administration (Exhibit "Pl") and, 
upon expiry of the term prescribed for presentation of the inventory she 

sought and was granted extension of time yes, but even where if at all all 

this was done, the probate court proceedings were silent much as 

administration of an estate had never been a life time business. It means 
therefore, unless there was proof that extension of time was sought and 

granted, all things being equal, the probate cause should have been closed 

on or by 03/08/2015 latest. In other words from there to date, the estate 
had no administrator any further.

Second, but without prejudice to the foregoing, for the last half a 
decade the plaintiff may have had undertaken to administer the said 13, or 

even more acres of land at Ukuni Village, Bagamoyo District save for un 

described and or unknown boundaries. It is trite law, that as against the 

rest of the world, a person claiming title on the land, in terms of magnitude 
and demarcations he was duty bound by way of evidence to describe it. It 
is very unfortunate that in the instant case the plaintiff did not meet the 
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threshold leave alone attempts to. It would have been a different scenario 

which is not the case here, if, from the local authorities the plaintiff had a 

witness with a view to establishing the fact and more so for the purposes 

of execution that indeed as against the rest the plaintiff and company they 
owned the land.

It is very unfortunate that the case was wholesale admitted then it 

remained in the court register for the last 3 years and 72 days to be 

specific. The purported case is struck out with costs. Should the need 
persist, the plaintiff may wish to regularize it and come back. It is so 

ordered.

Right to appeal explained.

S. M. MANYIKA
JUDGE 

26/11/2020
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The judgment is delivered under my hand and seal of the court in 
chambers this 11/12/2020 in the presence of Plaintiff who appeared 
person, Mr. Patrick Senya, leaned counsel for the 2nd and 3rd defendants, 
Ms. Careen Masanda, State Attorney for the 4th and 5th defendants and in 
absence of 1st defendant.

h
//* s'* 

S. H. SIMFUKWE
DEPUTY REGISTRAR 

11/12/2020
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