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RULING

I. MAIGE, J

1. This is a reference against the decision of the Deputy Registrar
dismissing an application for bill of costs for non-appearance on the
part of the applicant.

2. The application was dismissed on 3™ June 2020. Soon upon the
dismissal, the applicant lodged an informal application to have the
dismissal order set aside and the application restored. It is
suggestive in the affidavit that, when the parties appeared before the

taxing officer for hearing of the informal motion for setting aside the



dismissal order, the taxing officer declined to exercise jurisdiction on
account that he was incompetent so to do. That is what prompted

the applicant to initiate this application for reference.

3. The maintainability of the application has been doubted, by way of a
notice of preliminary objection for among others being premature. In
the humble submissions of Mr. Jonathan Lulinga, for the respondent,
the matter should have, before being challenged to the Court, been
dealt with by way of an application for setting aside the dismissal
order. Mr. Patrick Moshi for the applicant, does not in essence doubt
this settled position of law. His concern is that, he had, before filing
this application, made an informal application to have the dismissal
order set aside but the deputy registrar has declined to exercise his

jurisdiction.

4. The issue raised in the counsel submissions appears to be simple and
cannot consume the precious time of this Court. The facts in the
- affidavit suggest that the deputy registrar is faulted for dismissing

the application for want of appearance while in fact the applicant was



present in court on the date of dismissal. I agree with Mr. Lulinga
that, such an issue cannot be dealt by reference. It should have been
dealt with by way of an application for setting aside a dismissal order

first.

5. On that account therefore, I strike out the application for being
incompetent and remit the file to the deputy registrar for

determination of the application for setting aside the dismissal order.
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