IN THE HIGH COURT OF THE UNITED
REPUBLIC OF TANZANIA
(COMMERCIAL DIVISION)

AT DAR-ES-SALAAM

MISC.COMMERCIAL APPL. NO.94 OF 2021
(Arising from Commercial Case No.76 of 2021)

VIVO ENERGY TANZANIA LIMITED-----=-==---- APPLICANT
VERSUS
ALCHEMIST ENERGY TRADING DMCC---.1% RESPOND%NT
N4

NATIONAL BANK OF COMMERCE LTD--2{%RESPONDENT
ODDO BHF AKTIENGESELLCHAFT.<4.....3%% RESPONDENT

NG 4

Date of Last Order: 16/11/2021
Date of Ruling: 01/12/2021

iy

ARULING,

This js*riling ispin respect of an application filed by

the Applicant—under a certificate of urgency. The
apg?li'gaﬁﬁé’ was brought under Order XXXVII Rule 2 (1)
an&@on 68(e) of the Civil Procedure Act, Cap.33 RE
2019.

It was filed on this 9" day of July 2021 and, noting

<

that it was filed as an urgent matter, I called it on for its
hearing ex-parte and thereby issued an ex-parte interdict
order as deemed appropriate. I proceeded to schedule

the application for inter partes necessary orders.
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On 13" July 2021, Mr Josiah Noah Samwel, learned
advocate, appeared for the Applicant. On the other hand,
Mr Joseph Nuwamanya, learned Advocate, appeared from
the 2" Respondent while the 1% and 3™ Respondents
were absent.

Given the absence of the 1% and 3™ Respondent in
Court, the learned counsel for the Applicant prayed that
summons to appear be issued to the A andj, 3¢
Respondents. For his part Mr Nuwamanya prayectorfile a
counter affidavit and, all those prayers%\@g,ga'nted and
the matter was scheduled for orderS~on 19" July 2021.
Unfortunately on the 19™ JUlyN.2021 it was only the
learned counsel for the Abplic;rkywho showed up in
Court. Consequently,ithe g;n’a'tter was again set for order
on the 14" day offﬁi;gggg}OZI.

On the.-_r;especti;)\))rgedate, the learned counsels for the
Applicant arl%-f-le;z"d Respondent appeared in Court but
the 1*<ahd 3r$,R’espondents never showed up. Mr Josiah
for@e Applicant informed the Court that there were
some—ongoing discussions between the Applicant and
some of the Respondents which could signal an amicable
settlement.

As such, a prayer was made to have the matter
adjourned to give the parties an opportunity to have
meaningful engagements. Prayers of the like nature were

sought thrice until when this Court informed the parties,
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that, any further adjournment would attract costs as per
the rules of this Court. Indeed, on 3™ of November 2021,
this Court had to adjourn the matter with costs and set it
for hearing on the 16" November 2021.

On the material date, Mr Dismas Mallya, learned
advocated appeared for the Applicant while Mr
Nuwamanya appeared for the 2" Respondent. As usual,
the 1% and 3" Respondents did not show up<énd, hepce,
the matter proceeded ex-parte against them. Sincehere
was an earlier order of the Court regard'ihg},costs, for
which the Court was to receive ‘feedback regarding
whether it was complied ,Wwith or not, it was Mr
Nuwamanya who started,to a ‘dre:gtﬁle Court,

In his submission, Mk NUwamanya informed the
Court that the order Wwas_fully complied. He further told
the Court, asztegards.the matter at hand, that, the 2™
Respond.e’rt{@)matécontesting this application. However,
he t@l'afﬁg\e E“guf't that, pursuant to paragraph 15 of the
affidavit of/Mr Mallya, it is shown that the 3™ Respondent
has\éWready deducted from the 2™ Respondent NOSTRO
Account a total of EURO (€) 170,676 (which is
equivalent of USD ($) 201,398.44, the amount referred
to under the Letter of Credit No.
002LCNB210540001). He referred to this Court
Exh.NBC -5 attached to the 2™ Respondent’s counter
affidavit.
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The Exh.NBC -5 shows that the deductions were
effected on 16™M July 2021. I take note that these
deductions were “made even after the orders of this
Court dated 9'" July 2021”. Mr Nuwamanya told this
Court that the 2™ Respondent complied with the orders
of this Court and has not debited the Applicant’s account,
but, as it has been shown herein, the 2™ Respondent’s
NOSTRO Account was debited by the 3™ Respondent on
the 16" July 2021 . s

For his part, Mr Mallya told thl%@that it is
indeed true that the 2™ Respondent ﬁled a counter
affidavit and, based on para rap “50f it and Annex.
NBC -5, it shows that the\3{‘l°:e:§pondent has already
debited an amount i n EURO (€) which is equivalent to

the amount underxxthe Letter of Credit No.
N \\W/ )
002LCNB210540001,("LC"). He charged that, the 3"
Respond rt\’\seenuct was contrary and was in flagrant
breaeﬁ:“fﬁ'%he\ 9rders of this Court dated 9% July 2021.

G

this Cotirt, the 2™ and 3™ Respondents were restrained

allya submitted that, under the said order of

from taking any action aimed at encashing the LC No.
002LCNB210540001 or giving the 1% Respondent any
amount under the LC. He contended that, both the 2™
and 3™ Respondents were fully aware of the said restraint
order dated 09" July 2021. In view of that, Mr, Mallya
prayed that:
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1. The 3" Respondent be summoned
to appear before this Court.

2. The 3" Respondent be made to
show cause regarding why this
Court should not make a finding
that the 3™ Respondent is guilty of
having committed a contemptuous
act for having defied the lawful

orders of this Court.

Mr Nuwamanya rejoined by restat@what& he
earlier stated, regarding the non-cor%ﬁtious osition
taken by the 2™ Respondent in resp‘fgct of this application.
However, he prayed that, this-Court:be=pleased to deliver
its ruling regarding the één:&atfer aftef;it has addressed the
new prayers brought to the lightyby the Applicant.

Indeed, I can sg:;vthat there is logic in determining
the prayers madex by the Applicant regarding the
paymentscdlready_made by the 3™ Respondent under the
"LC” No,.002LCNB210540001, despite the fact that on
the{ 09™ Jily %21, this Court restrained all Respondents
fromxtakirig steps which would make it possibie for the 1%
Respondent to realize monies under the LC. In view of

that, this Court orders as follows:

1. THAT, the 3" Respondent (ODDO
BHF AKTIENGESELLCHAFT) be
made to appear in Court on 10" of
December 2021, at 9.00 am, and
show cause why this Court should
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