N THE HIGH COURT OF THE UNITED REPUBLIC
OF TANZANIA
(COMMERCIAL DIVISION)
AT DAR ES SALAAM

COMMERCIAL CASE NO. 54 OF 2021
TANSINO QUARRIES ..o PLAINTIFF

GRAND TECH (T) LIMITED......oooeo........ 15T DEFENDANT

ATU PATRICK MWAKITWANGE............ g T\D\DEFENDANT
Q\‘w
20" September, 2021 Q \\/}%

29" October, 2021 AN

NANGELA, J.,‘\ \\.} ARy
Thj%s?’;is;a rdli‘n?g‘t’\o_gl,awgiteliminary objection raised

by the:- Defendant, Atu Patrick Mwakitwange,
TR, N

again\s{t the hé_ari:ﬁ‘g and determination of this suit. The

N
Plaintiff in<this’suit is praying for judgment and decree

as follows: -

(1) Specific payment of TZS
150,488,885.00 being the
outstanding purchase price for
the aggregate supplied to the
Defendants.

(2) Interest on item (1) above at
the commercial rate of 15%
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per month from the date of
February 2019 till the date of
judgment.

(3) Interest on above items at
commercial rate of 12% from
the date of judgment/Decree
till the final payment.

(4) General Damages to be
assessed by the Court.

(5) Costs of this Suit.

(6) Any order of the Hon. CQ.urt

deems just to grant; \0
f i he T \X;\h licant”
Before going to the rq?t 0 ‘:\;)’e\%?p icant’s

G
objection, let me brieﬂxﬁ%the‘;fgct%of this case.

From the p[eadin@fs;%it \?‘s gatfiered that, the 2"

Q%he j"Mgh\/aSi%\g Director of the first

Defendan@mpa\tﬁ%duly registered under the laws
\\\"k

of Ta_Qzania.

Defendant is

%@es in the vyear, 2019, the Plaintiff
supplied aggregates to the Defendants’ construction
site projects from its quarries in Lugoba area of Dar-
es-Salaam. It is averred that, under the terms and
conditions of their supply agreement, the Defendants
were obliged to pay for the goods within 30 days of

the delivery.
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However, the Defendants failed to pay a total of
TZS. 150,488,885.00/- for the supply and, that, the
amount has remained unpaid for a long period of time.
On 15 January 2019, the Defendants issued post-
dated cheques to the Plaintiff which ended up being
dishonoured.

In an effort to have the monies paid, however,
on 28" May 2019, the Plaintiff sent a ‘rem\inder note
. NN
which, although the Defendants\respo_r‘gfded*t%it on the
th .. C&\\ X ; «
26" June 2019 promisingtopayathe outstanding

s \\ D
monies in four inStallments;ythexDefendant did not
honor that con%itment eit;‘én. At the end of the day,
the matter-ended_up*coming before this Court as a suit
\/\(‘\‘\ >

for \Kecovery 6f\~;\monies arising from the parties’
transaCtio\n_Eliparrated here above.

The defendants filed a Written Statement of

Defense (WSD) and, in that defense they have raised a

preliminary objection, to wit that: "7he Phaintiff does not
disclose any cause of action against the 2™ Defendant. ”

On 20" September 2021, when the matter was

called on for its hearing, Mr Fraterine Munale, learned
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Advocate, represented the plaintiff while Ms Salha
Miilima, learned Advocate, provided her legal service
and representation to the Defendants.

In her oral submission, Ms Salha submitted that,
as a matter of law, a Plaint must disclose facts
constituting the cause of action. She relied on Order IV
Rule 1 (e) together with Order VII Rule I of the Civil
Procedure Code, Cap.33 R.E 2019~

Relying on the case of 'S,glomo\r;,Vs%alomon

N
& Co. Ltd [1987] ACnZZ}E’\M\sT:;_}h\a Sontended that,
: =, \"":;\:)

under the doctrine o’F“}co/rporaté\It\a;gal personality, the
i I(\al ersg\\éarw separate to its b
company is a le : it rate to its members
pany » gal p \\{/ p
or direﬂc»to’r%.»» In jher vie%, that is also meant that, the
liabilities, Bbligatjgn or rights of the Company and
those ofq@irectors or shareholders are distinct as
the later are responsible only to their capital
contribution. She contended that, therefore, that, in
law, a Company can be sue or sued on its own.
Relating her submission to the case at hand, Ms

Salha told this court that, the Plaintiff has failed to

show any cause of action against the 2" Defendant,
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who is a Managing Director of the 1% Defendant. She
contended that, the Plaintiff does not clearly show the
2" Defendant how is accountable for the acts done by
him in his capacity as the Managing Director of the 1%
Defendant, or which were done or should be imputed
to him in his own capacity as an individual.

In the view of the above, the learned counsel for
the Defendants concluded her subimissionQ;mting
that, the suit does not d{sclosg\; ény\i/algjs%of action
against 2" Defendant, ai[d'fﬁfdﬁ‘whjgh renders it open

PANN

to being struck out'with costs;by the Court.

In rebutial '.tg);/';r}e. Defendants’ counsel’s

(O
submission, Mr Erateﬁ_m\}g Munale, the Plaintiff counsel,
criticized the ngendant’s submission. He stated
emphatically_that, the Plaint does disclose cause of
L

action against the 2™ Defendant since it applies to
both Defendants. He referred this court to paragraphs
4 to 11 of the Plaint arguing that those paragraphs
apply to all Defendants and, hence, clearly show the

cause of action for both.
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To strengthen his submission, reliance placed on
the case of John M Byombalirwa vs. Agency
Maritime [1983] TLR, 1 and the case of Musanga
Ng’andwa Andwa vs. Chief Japhet Wanzagi and
Eight Others [2006] TLR 351. He submitted that,
what the Plaintiff is required by the law is to illustrate
facts which discloses the cause of action.

e,dﬁ%of the Plaint
A\
show that both Defendants<are liable b,g%au$e the

N
L \“ S
supply of goods was made{*\ngggléver@d to both of

them and, also, they made Rromises to pay after the

As for him, paragraphs 4

/

delivery of the%oodé@closed in paragraph 6 of

the Plaint. Q&\

:,H:&mtehdgg further that, to effect payment the

A Defenggl&issued a cheque which was issued by
was dishonored. He also stated that, some of the
materials supplied, were supplied to the site of the 2™
Defendant.

According to Mr. Munale, to establish the liability
of the 2™ Defendant, evidence will be required. He

contended that at this stage, it will be premature to
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say that the 2™ Defendant is not liable. He relied on
the Vodacom Tanzania Ltd vs. Registrar of
Company, Misc. Commercial cause No. 24 of
2020 (unreported).

Mr Munale submitted further that, under Order I
Rule 1 of the Civil Procedure Code, the law allows for

the joinder of the parties where the cause of action

arose from the same transactl\ci:l Nﬁa}nded
N
\

therefore, that, in the prese Mk case\ghe Plaint does

SN

disclose cause of actlon nd>th e\%{g:ﬁ endants are all

\\
>,
liable and have beeﬁéﬁed joint § nd severally.

In conclusno@ale relied on Order VII
/\\ N

Rule 14 (e)\g\i;th \9 il. Procedure Code, which allows
f‘”“‘“::\\c\b

the Plamtlff\to brlng in further documents not attached

to the p@and on that basis, he contended that,
the objection does not have merit.

In a brief rejoinder, Ms Salha maintained that
although the Plaint contains facts which suggest that

the Defendants are jointly sued, none of the facts have

touched the 2™ Defendant’s liability in his personal
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capacity. She insisted that the suit should be dismissed
as against the 2" Defendant.

I have objectively considered the rival
submissions of the learned counsel for both parties.
The issue which I am confronted with is whether the
preliminary objection is of any merit. In law, a cause
of action refers to a set of facts sufficient to justify
suing to either obtain money,mproberty, or the
enforcement of a legal right adainst am;c}thelgagart{;:

The principle for .dé:%\n?infﬁg% whether a Plaint
discloses a cause of{é&ion or\r:S't:;@re‘also well settled.

)

o \
The legal position_isithat, When deciding whether or
not the p[ai.mg/ d_i__sclose{g\e cause of action, one had to
Iook{\at the pla@t as a whole together with its
annext‘lre;\iLany. The case of John M Byombalirwa
S

and tha case of Musanga Ng‘andwa Andwa (supra)
and Lucy Range v Samwel Meshack Mollel and
Others Land case No. 323 of 2016 (unreported)
confirm that legal position.

In the current case, it is clear to me that, the

Plaint and its annexure do not disclose how the 2™
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Defendant is, specifically, liable for the claims made by
the Plaintiff. Besides, looking at paragraphs 4 to 11 of
the Plaint which the Plaintiff's counsel contends that
they show general claims directed to both Defendants,
there is nothing that reveals that the supply was made
to the 2" Defendant in his personal Capacity so as to
disentangle him from the supply made to the 1%
Defendant, a Company in which the 2"\Defendant is

NN
said to be a Director. N

"L

In particular, if I\ma"yQQuote\fronQ} paragraph 4
N 3
Y

alone, the Plaint re{?J? as fSllbvg%?:'
’ >, \\}

‘T\h\gt\f\zclni\} e year 2019,

%plaintiﬁ’ has been

@B‘ﬁlying the Defendants

with aggregate from its
quarries in Lugoba to the
Defendants’ construction
sites for Nyuki projects and
others. The said goods
were  delivered and
utilized by the
Defendants for road

construction.”
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From that paragraph, one may gather that the
goods supplied were to both Defendants for the
purpose of constructing a road. However, since it has
been sated that the 2" Defendant is a mere Director
of the 1% Defendant, does such a disclosure allow that
he also be joined in the suit or do such facts
sufficiently disclose that he should be sued on his

personal capability?

In my view, I tend ta ag?e\e\WQtpe"submissions
oy,
& \‘:\\{\b’a»:\ ?\\ :
made by Ms Salhi/tgat;t%\ En ~Defendant being a
f
mere Director of th{e/IS‘,DeferTldant cannot be sued in

QN Ny Y

his personal~, capacity..._unless there facts that

\\‘V

disentangles: hi,m‘fr;g\r\n:) the Company and makes him to

/t‘

stand on his =0\{vn\personal capacity. The company has
its own legdl-personality distinct from its directors and
shareholders, and, as argued by Ms Salha, there has
never been a [ifting of the Corporate Veil.

In his submissions, the Plaintiff’s learned counsel
tried to argue that, some of the building materials
supplied to the Defendants, were also supplied to the

2" Defendant’s site. However, nothing of that sort is
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ascertainable as a fact neither the Plaint nor the
annexure to it.

In his submission, the counsel for the Plaintiff did
contend as well that, the issues raised by the 2™
Defendant would necessitate the calling of evidence to
establish the liability of the 2" Defendant and reveal
that the cause of action as well pertains to him.
Reliance was placed on the case of Mukisa Biscuits

T

- - - \N L
Manufacturing Companl\l’.ll\g\ltedx\/f(s/.\wbest End
Distributors Limited [«1%9]\{&%&6%

g
In that casei/the defunct~Eourt of Appeal for
\

NN N . e
Eastern Africa set out, whatia preliminary objection is

AN

and wrzaf it Vshould\%)ntéin. At page 701, of the
repo;%'fe?ése, th%cdhn observed that:

“A preliminary objection is in

the nature of a demurrer. It

is a pure point of law which

is argued on the

assumption that all facts

pleaded by the other side are

correct, It cannot be raised if

any fact has to be
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ascertained or if what is
sought is the exercise of

judicial discretion.”

While T agree that a preliminary objection has to
be a pure point of law and should be argued on
assumption that all facts are correct, and while I agree
that such an objection should not call for evidence to
establish it, in the case at hand, I Smesatisfied that

. y e\
what was raised by the 2" Defendaritiis.a peint/of law
‘w AV
sufficient to dispose of~~thecase( against that

Q \\\\Q
\\:\

Unlike wh<t y iBatgt>|ff s, counsel alleged, no

evidence (i requited, tosasedrtain whether the Plaint

Defendant.

disclgsescausé “ofadtion in respect of the 2™
Defen@gnt. As\ stated, the mere looking at the Plaint
itself and thé annexure to it, if any, is what the Court
is supposed to do if it is to decide if a Plaint discloses a
cause of action or not. That is what this Court has
done, and, I am satisfied with the findings that the

Plaint does not disclose a cause of action against the

2" Defendant.
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