IN THE HIGH COURT OF THE UNITED REPUBLIC OF
TANZANIA
(COMMERCIAL DIVISION)
AT DAR-ES-SALAAM

COMMERCIAL CASE NO.143 of 2018
BETWEEN

G4S SECURE SOLUTION (T) LTD..c.cvvezseees PLA:}/NTIFF

VERsust,_m;é__ E

DANGOTE INDUSTRIES .~
LTD TANZANIA.......ccccu.. /\\w’ ....... DEFENDANT

,‘af"‘“'““:" Vi
Last order: 27" April, 2021 /‘< &
Ruling-Date: 28t June, 2021 i

L f?»JUDGMENT
NANGELA, *»J

The} Plamtlff and the Defendant are both limited
Iiabj@/ciompanles registered and operating their
businesses in accordance with the laws of the United
Republic of Tanzania. Whereas the Plaintiff carries on the
business of providing security services to various clients,
including the Defendant, the latter is a manufacturer of
cement products whose Plant Facility is in Mtwara,
Tanzania,
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At the heart of this suit are allegations of breach of
contractual obligations. Such allegations emerge from
both parties by way of a suit filed by the Plaintiff and a
counterclaim raised by the Defendant. I will briefly set out
the facts constituting this suit before I delve into the
nitty-gritty of the dispute between the parties herein. It
all started on 8™ April 2016, when the Plaintiff and the
Defendant concluded an agreement wherein‘the Plamtlff
agreed to provide security services at the_Defendant's
plant facility, located in Mtwara, Lindi FWMayanga
Ward, Tanzania. —— Y

In the course of e)ggéfution}:gof their contractual
relations, the Plaintiff claims that th‘e Defendant breached
that contract. It is alleged that although the Plaintiff
discharged its obllgatlg%’ providing security services
with the Defendant, ;upon submission of invoices to the
latter, paymefits—in respect of such invoices were not
honoured\} The Plaintiff avers, as a result, that, as of
Marcl;n_\yg@lS TZS 618,161,619.83 stood as an
outstanding amount due and payable to the Plaintiff.

It is the Plaintiff’s further averments that, although
there have been several demands calling for payments of
the outstanding amount, such demands have been falling
on a deaf ear. As a result, the amount claimed has

continued to accumulate and accrue default interest rate
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above the Barclay's lending rate from September 2017 to
date.
In view of the above, the Plaintiff has prayed for

judgement and decree against the Defendant as follows:

1. Payment of the outstanding sum of TZS
618,161,619.83.

2. Payment of the agreed interest of 2% from
the date of filing the suit to the d/gfé’ of
judgement.

3. Payment of interest on the decrefil~sum af
the Court's rate of 7% per,;é’nnum from the
date of judgement till final-settlement.

4. Costs of the suit ; and

5. Any other rellef as thexCourt may deem just

and fit to grant.
g /g{

On 21 Januar}::ZOlQ the Defendant filed a
Written Statement \(;I‘;Defence. Apart from denying the
claims rais"eQ by:the Plaintiff, and requesting that this suit
against“*thei\ED‘é'fendant be dismissed with costs, the
Deféndant)asked this Court, if so be pleased, to grant the
Defendant any other relief as it may deem just and fit.
Besides, the Defendant raised a counterclaim against the
Plaintiff,

In particular, the Defendant counterclaimed a total
of TZS 1,294,274,446.32, being losses resulting from
theft incidences which took place on account of poor
provision of guarding services by the Defendant).
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In response to the counterclaim, the Plaintiff
contends that, the alleged theft incidences were a result
of the Defendant's own negligence, and, thus, demands
to be paid the amount due. It is alleged in the counter-
claim that, Plaintiff herein failed to provide the services
efficiently, hence causing security lapses which led to
various items being stolen while under the protection and
supervision of the Plaintiff herein. (

The Plaintiff averred further that,tvthe agreement
between the parties provided, expressly, tﬁ,‘fhe Plaintiff
would be liable for loss suffered by-the-Defendant herein,
provided that the Defendan;ih‘é%nygtifies the Plaintiff of
the occurrences of any_.of sucrjl,/lbsses. The Defendant
herein claim to have ‘f;rovided- such prior notifications on
10" June 2017,,c€n\cerni‘h“g consistent lapses, negligence
and under-peﬁf@rmariéé’ of the Plaintiff's staff deployed at
the Defen.a.mt)ém, but nothing improved.

‘i"ffh‘{;:§ Defendant alleges to have carried out
invg\s\tli\gjl/tibns which attributed the theft incidences to the
Plaintiff’s staff, and, hence, on 16" January 2019 demand
notices were dispatched to the Plaintiff for payment of
TZS 1,277,183,600.00, being losses caused by the
theft of various equipment, including tyres, rims, truck
batteries, drums of copper wire and tarpaulins: and TZS
477,167,533.33, being losses caused by the theft of
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drums of copper wire, while under the watch of the
Plaintiff's staff. It is alleged that the Plaintiff has
neglected or refused to pay for the losses.

It is on that basis that the Defendant counter-
claimed, praying for judgement and decree against the
Plaintiff as follows:

1. An order for payment of the outstandirg %
sum of TZS 1, 294, 274,466.32. NS
2. An order for payment of general {damages/

for the loss occasioned to” .the
Plaintiff/Defendant as mgymlg%i §es‘§ed by
the Court.

3. An Order for payhient. of interest on the

decretal su /af%the' Court's rate from the

date of judgménty'to the date of ful
paymefty,
e\
4, Cos%s of th%swt,
5¢ ,An\(géth;,er’ relief as the Court may deem just
o a'ﬁg;ﬁt to grant.

(\Ir}gresponse to the Counterclaim, the Plaintiff
(Defehdant to the Counterclaim) herein filed its WSD
on the 08™ February 2019. The Plaintiff denied the
Defendant’s counterclaims stating that, the theft incidents
were as a result of the Defendant's own negligence. It
was the Plaintiff’s further response to the counterclaim
that, any liability on the part of the Plaintiff, was subject
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to the relevant clauses 6.3 and 6.4 to the agreement.
As such, the Plaintiff prayed for the dismissal of the
counterclaim with costs.

Unfortunately, this suit could not be resoived
through the mediation process and, on 12" November
2019, when the parties appeared before this Court,
agreement with the parties, the Court framed the

foliowing issues:

1. Whether the Plaintiff prowded%curlty
services to the defendant in accordance V}Wt'/?
the terms of the agreement for. guarding

*,

services. \

2. If the first issue /s in the»negaﬁve what loss

did the defendant\suﬁ'ered as a resuft
thereof, E\\

3. If the Issue NXE s answered affirmatively,

tﬁhat e>tent is the Plaintiff liable to the

\\«
_ sg,rwces
@ To what refief are the parties entitled.

Having framed the above issues, this Court made

an order for the filing of witness statements within 14
days as per Rule 49 (2) as amended by GN.107 of 2019,
and, thereafter the parties' witnesses appeared in Court
for the tendering of documents and for cross-
examination/re-examination.
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However, due to various reasons connected to the
outbreak of Covid-19, the matter could not proceed
expeditiously as anticipated. Nevertheless, through the aid
of virtual court technology, on 16" March 2016, the
hearing finally commenced. The Plaintiff enjoyed the
services of Mr Jonathan Wangubo, learned advocate,
while Mr Luka Elingaya, learned advocate appeared for
the Defendant. The Plaintiff had only one letness$Mr

N

Johan Weyers. i
Mr Weyers testifed while in Sﬂqu\t\h Africa’as PW-1.

In the course of his testimony, he-tenderedand requested
to be admitted in Court, his’ W|tne§§fstatement filed in
this Court on 22" November 2019’ This Court admitted it
as his testimony in %Qlef Besndes PW-1 tendered in

Court an Agree’!rﬁe\néi‘%“étween the Plaintiff and the
Defendan’5<,fr- prbﬁi“é?on of security services. This
agreemeﬁﬁééa~wa§f~E"CI"ﬁ1itted in evidence with no objection
andwas marked as Exh.P.1.

P -1 told this Court that, the Plaintiff performed
its bhatlons in accordance with the terms of the
Agreement (Exh.P.1), and, that, Exh.P.1 was for a

period of 12 months, and was renewed for a second

period of 12 months.
PW-1 stated further that, throughout the provision

of the services to the Defendant, the Plaintiff was not
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responsible for stock taking, stock control or checking of
waybills. PW-1 averred that, acting in accordance with
the agjreement, the Plaintiff issued various invoices to the
Defendant in relation to the security services provided,
and, while the Defendant effected payments to some,
others were not honoured to date, hence leading to an
outstanding debt amounting to TZS 618,161,619.8:-5.

PW-1 tendered before this Court (as Exhibit P%Z),
statements of accounts showing amounts~claimed” to be
unpaid according to the invoices. Mr Elingaya had no
objection to their admissibility. PW-1-tendered, as well,
Notices of Claims made (by the Defendant and a
Demand letter by the Pla‘i_gtif?\ Egtéd 09" February 2018,
and, the two were received~n Court without objection as
Exh.P.3; and Exhﬁ\?.i}*re’:;pectively.

Besides;p PW:1" testified that, upon reports of
occurrence”sf',o’f'ffﬁ”é’{ft incidences, the Plaintiff conducted
investigations)”” Such investigations revealed that, the
allege\:d>/theft incidences occurred as a result of the
Defendant’s own negligence since, in certain incidences,
the Plaintiff’s own guards were not allowed to search the
Defendant’s trucks when they exited the premises.

Further, that, the guards were denied access to
some areas, and, the Defendant failed to maintain proper
record keeping. PW-1 tendered in Court an Investigation

Page 8 of 34



Report regarding certain theft incidences which took place
at the Defendant’s premises. This report was received as
Exh.P-5. PW-1 stated that, while the Plaintiff took
actions against staff suspected by the Defendant of being
involved in theft incidences, the Defendant failed to
mitigate the losses by failing to implement majority of the
recommendations made by the Plaintiff to imp‘%rove
security. "

PW-1 stated further that, as per\t\hg}Service
Agreement (Exh.P.1), the Plaintiff is "abga‘lved from

liability for whatever losses, and—thati.if proved to be
negligent, the Plaintiff's liability is only limited to three
times the monthly invoice \B:%;fiﬁcident or series of
incidents attrlbutable ti) one\cause and not exceeding the
annual value of/thekcontract for all claims in aggregate
over any conse.cutlve}lz months’ period.

Upe‘nxbéiﬁa?éross -examined by Mr Elingaya, PW-1
stated™that G4S (the Plaintiff) was contracted by the
De\é@ to guard the whole site of Dangote Plant at
Mtwara premises. He admitted that, Dangote Plant, as
per Exh.P-1, include the entire premises.

PW-1 further admitted, on cross-examination,
that, the Defendant was required to notify the Plaintiff
whenever a theft incident occurred as a result of breach

of security at the premises. He further admitted that,
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many times the Defendant was notified the Plaintiff
regarding security breaches at the premises.
Nevertheless, PW-1 maintained that, notifications
regarding incidents resulting from security breaches were
gauged by the conditions agreed upon in Exh.P.1
regarding what G4S was to do to compensate for any
losses that might have been occasioned. He stated that,
after the reports, the Plaintiff made recom/mehdati'ons
regarding what measures were to be taken up)by the

Defendant. /j\\
. 7
As regards the compensation®.claims by the

Defendant, PW-1 stated, on’, cross§xam|natlon that, as
per the schedule to Exh.P.1, there was a limit of liability
for any loss. Further ’it waS\aIso his understanding under

the agreement that thewlefendant would have its own
insurance in~case there were losses. He maintained that,
some of/theclms for compensation by the Defendant
were“‘duli;fpard”but did acknowledge that others were not.

PW-1 stated further that, G4S (the Plaintiff) was

not contracted to guard immovable properties since, in

the agreement, there were certain functions reserved for
the Defendant to perform on his own. Although PW-1 did
acknowledge that the Plaintiff was contracted to guard
the entire premises of the Defendant, he stated that the

Page 10 of 34



Plaintiff did not have a full responsibility for everything on
site.

As far as Exh.P.2 is concerned, PW-1 told this
Court that, the same was generated at G4S offices and
sent to the Defendant by E-mail. He stated that, invoices
issued to the Defendant were generated on a monthly
basis and the Defendant signed them off as the recipient
. of such invoices. However, while he stated that\lj\e did: %ﬁot
have the proof of such invoices being *recelved PW-1
maintained that, as the project Manager, he hinded over
every monthly invoice to the Defendant’s Manager and
signed off.

During re-exami atton\BW Mr Wangubo, PW-1
stated that the person hef‘had referred to in paragraph 7
of the WSD to the co&ﬁterclalm as the recipient of the
invoices was~the Defendant herein. He maintained that
the statem%nt"é?’é"écount indicates that the invoices had

t tofDangote as well as credits notes, which

entails the amount that were given back to Dangote with
regards to claims for losses suffered by the Defendant.

He stressed that each incident of loss was
investigated and if it was found to be resulting from
negligence caused by the Plaintiff, G4S, then the
Defendant was compensated accordingly if, as soon as

possible, it was reported and registered as per the
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agreement in order to allow for investigation to be carried
out after 7 days or so.

Relying on clause 6.5 of Exh.P.1, PW-1
emphasized that the reporting should have been made
within a month of the discovery of the loss. He maintained
that, failure to do so; then the Plaintiff would be
exonerated from payment of such a loss. He pointed out,
further, that, the alleged theft of copper cables in§?§ed
took place as per Exh.P.3 (Notice ofuGlaims)yBut its
reporting was made more than a month a%%mcrdent
He reiterated his testimony in chief-that;.the Plaintiff was
not responsible for stock taklng, o>l;)andl|ng of keys. He
noted that, as per clause‘aG 3 oi;;Exh .P.1, the liability of
the Plaintiff was limited. A

Upon closu’r(e of‘thé“”PIamtlff s case, the Defendant’s

case opened- witﬁ}%nly one witness, Mr Philipo
and<seturity supervisor in the Defendant’s

employmeng\;}who testified as DW-1. DW-1 sought to be
adn@ by the Court, his written witness statement filed
in this Court on 5" August 2019, and which this Court
admitted as his testimony in chief.

In his testimony, DW-1 referred to Exh.P.1
(Exh.D-1) and stated that, the Plaintiff consistently failed
to provide guarding services efficiently causing lapses in
the provision of such services while lapses led to theft or
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loss of various items and equipment belonging to the
Defendant.

It was DW-1's testimony that, sometime on 30%
November 2016, there was a theft of an air condition from
an area under the guarding services of the Plaintiff and on
9™ December 2019, the incident was reported, together
with other security lapses involving the Plaintiff's officer
aillowing stolen materials to pass by the maln\get%He
tendered as exhibit, various e-mails whlchmvygi\?et)sent to
the Plaintiff (G4S) reporting about,the v?wnous securlty
lapse. The emails were received as-Exh:D.3.

DW-1 tendered in Codirt, asj.yyell an investigation
report dated 15" May 2017, and>§hrs was received without
objection as Exh D. 4%\ Accordlng to DW-1 testimony,
there was an |ncidth |nvoIV|ng theft of 45 pieces of 77e
Angles and it<Wwas reported to the Plaintiff on 18" April
2017.

K/KI'EE ;§;/a further DW-1's testimony that, due to
non‘improvement of guarding services, the Defendant, on

N
various dates sent claim letters to the Plaintiff, but the

N

latter, in breach of the Agreement failed or refused to
compensate the Defendant. Thus, on various dates
including 11" and 16" January 2018, the Defendant sent
demand notices to the Plaintiff demanding compensation
for losses caused by thefts of drum copper wire and other
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equipment, all of which amount to TZS
1,754,351,133.3/.

DW-1 told the Court that, sometimes in April
2018, the Plaintiff, responding to the Defendant’s claims
concerning two truck batteries, admitted liability for loss
and promised to compensate the Defendant but only paid
half of the loss. He told the Court that, the Defendant
cartied out own investigations and discoveréd that'ﬁf\*i\:he
theft incidences were attributed to therPRlaintiff’s poor
guarding services. He tendered thelnvestlgatlon report
I>as Exh.D-4. He

prayed, therefore, that, th%glalntlﬁ case be dismissed

with no objection and it was admltte

and the counterclaim be ranted f,?"

During cross- examtn tfon DW-1 told this court
that Exh.D2 wa’g s?é"nt “to one Hermie Botes by Mr
Benedict andthe email’ was copied to others. He told the
Court, h@‘/%ver“that he was not in a position to prove to
the Court% that the Plaintiff did not provide guarding
serwcg/gs per the agreement. What DW-1 knew was
that, G4S (the Plaintiff) used to submit invoices to the
Defendant and the Defendant had to verify them before
effecting payment.

DW-1 stated, on cross-examination, that, although
he did not state expressly in his witness statement, it was

true that the Plaintiff's invoices submitted to the
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Defendant were promptly and fully paid. He further
admitted that the Plaintiff did submit an investigation
report and provides recommendations regarding what
steps should be taken, and, that the Defendant
implemented them.

DW-1 denied that G4S were restricted from
inspecting the Defendant’s vehicles, What he told the
Court was that, even if there were Deferidant’s }Wn
guards (or officers) whose responsibjlities were to
implement security protocols/procedures éo that the
Plaintiff might execute its assignments;-it ‘was G4S who
had the core task of prowdmg"aguardjxpg services.

He told this Court,émtberefgge that, the authority to
allow a car out of the premises and the authority to
inspect a car were a\;‘*l'n”’the hands of the Plaintiff. He
stated fu/?erwathat \the vehicle which was found with
drums ofwcopp‘éﬁﬁl?e was arrested by the Police. He told
the Court that it was the Plaintiff who had the duty of
ensg%that all standard operating procedures (SoPs)
were being followed.

According to DW-1, the agreement between the
Plaintiff and the Defendant limited -liability of the Plaintiff
to the value of the property stolen. He admitted that, as
per the agreement, the Defendant was supposed to have
insured all of its properties and, that, even if it is not
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shown in the WSD, all properties of the Defendant are
insured.

During re-examination, DW-1 insisted that, the
emails were copied to 9 more other people as its
recipient. He stated that it is the Plaintiff who is claiming
that he was not paid for the services rendered and that he
must prove his case. DW-1 stated further, that, the
Plaintiff's duty was to provide guarding services to)the

Defendant -

At the closure of the defence caw learned
counsels for the parties herein ,pray_e_ggg_;ﬁle written final
submissions. Their prayer was, granggd and I am grateful
that they complied wnth the/order of filing such
submissions. T will th%rsfote)congder them as well in the
course of my de_hberg}mns. |

BeforeIStart to-éxamine the issues, let it be noted
that, as aﬁif'tite“IWEhat, decision of any court need to be
grounded~on the evidence properly adduced during trial.
(Se@gmsa Khalifa and Two Others vs. Suleman
Hamed, Civil Appeak No. 82 of 2012, (CAT)
(unreported)). I am reminded of the evidential principle
that, he who alileges must prove. To that end, sections
111 and 112 of the law of Evidence Act, Cap. 6 [R.E
2019], are relevant.
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It is also a common legal knowledge, that, unlike in
criminal case, the standard of proof in civil cases is on the
balance of probabilities. I will, therefore, be guided by
these principles as I seek to examine the evidence, both
oral and documentary when addressing and resolving the
issues Involved in this suit and the counterclaim.

As I stated earlier herein, four issues were agreed
upon in this suit which need to be proved. Th‘e@\rst %s‘ue
was: _ )

Whether the Plaintiff provided sec:g{ﬁW senvices to

the defendant in accordance with.theiegms’of the
agreement for guarding sen(ices.

It is not in dispute that the pa‘rtfes herein executed
Exh.P-1 or D-1 for 1(,_1\:;?’1’"e"/prévisi'on of guarding services.
Under Clause 1 of 'twgreement, the Defendant is
referred to as “the._Customer” while the Plaintiff is
referred todas Ythe Company”.

The reii\;ant terms of the Agreement, in light of the

£

present ‘suit, are those stipulated under Clause 5
(Customer’s Obligations) and Clause 6 (Limitation of

Liability). I will reproduce these clauses as hereunder:

"5.THE CUSTOMER’S OBLIGATIONS

5.1 Except as may be expressly provided in the Schedule, the
Customer will, at its own expense, provide all necessary equipment
and facilities at the Premises to enable the Company’s employees
to carry out the Services. Such facilities and equipment shall
include without limitation, adequate lighting, power, toilet facilities,
access to drinking water, suitable shelter from whether elements,
minimum of a 2.5 meter wall fence and fire fighting equipment.

5.2 The Customer will, from time to time, notify the Company of
existence and location of all materials at the Premises which are
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hazardous, and, the Customer will ensure that, those parts of the
Premises, which the Company’s employees may visit, will constitute
a safe place at work. The Customer will indemnify the Company
against any claims resulting from any failure by the Customer to
comply with these obligations.

5.3 The Customer will notify the Company of any dishonest,
wrongful, negligent acts or omissions of the Company’s employees
or agents in connection with the Services as soon as possible after
the Customer becomes aware of them.

5.4 It is the Customers responsibility to ensure that all movable
items in value must be secured such Manhole Covers, Fire
Extinguishers, Generators, Pool Pumps and Tools. Movable items

are not limited to items specifi ically mentioned above.

5.5 The Customer will not instruct the security officer deployed an
site to perform non-security related assignments, e.g. gardenmg,

. washing of vehicles, clothes etc. or offsite errands. \\'

5.6 The Customer will provide proof of valid msurance € cover for*a
property with relation to possible liability claims agamst the
company as stipulated in the liability clause of thgkto tract-which
for the avoidance of doubt is clause 6. Failtre of such will result in
the Company not entertaining any related claims-of thishature.

6. LIMITATION OF THE COMPANY’S LTABILITY

6.1 Nothing in this clause{' 6 will_limit or exclude the
Company’s liability for death Pr personal injury caused by
the Company’s negligence or w1lful~mlsconduct

6.2 The Company and the Cfistorﬁer agree that:

(a) The value q{ the pr?perty intended to be protected
undﬁ; the C\ggtractand the potential extend of Loss
are egch betterknown to the Customer than to the
Company,

(b) Tgpe potentral extent of Loss is disproportionate to

thewamounts which the Company can reasonably

ch{arge under this Contract;

(c)},The Company cannot obtain unlimited cover for its
potential liability under contracts such as this, there
are some risks against which the Company cannot
insure and, the Customer is better able to and
should insure the property intended to be protected
under this Contract and against any consequential
loss the Customer might suffer;

(d) It is difficult to investigate claims unless they are
received a shorter time after Loss is alleged to have
occurred.

(e) The Company would wish to correct any ongoing
default under this Contract at the earliest
opportunity;

Page 18 of 34



and, that, consequently the Company should restrict its
lfability for Loss to the circumstances described in this Clause
6 and to the Limit of Liabiiity.

6.3 If the Company, its employees or agents have any liability to

the Customer for any Loss, such liability shall in all cases
whatsoever (subject to clause 6.4) be limited to the payment by

the Company on its own behalf, and on behalf of its employees

or agents of an amount equal to the limit of liability (refer to the
Schedule) in respect of any one event or series of related events
attributable to one cause,

6.4 Without prejudice to the limitation of the Company’s lia’;bility B,
as provided in clause 6.3 above, the Company shall have "no "
liability to the Customer in any circumstances under_or in ghé
course of performing this Contract (whether. undet: the‘iéxpress

or implied terms of this Contract, or in tort (including-negligence

or breach of statutory duty) or in arlyaéthgnway;and whatsoever

the cause) for: (a) any loss /,«o"f profit, business contracts,
revenues or anticipated saﬁﬁgs, or }special, indirect or
consequential damage o /aﬁg%n;ture ;vhatsoever suffered by the
Customer; or (b) any Loss/*“*c'()&f‘) whatsoever nature directly or
indirectly caused.fy o}cgggbu ed to by or arising from ionising
radiations or contamipation by radioactivity from any nuclear
fuel or fr’émany nyzfear waste or from the combustion of
nucI,ea{EstzzﬁI?;o’r' nuclear component thereof; or (c) any Loss
arising Bﬁﬁoﬂfwor related in any way to asbestos-contaminating

materials.

6.5 The Company, its employees or agents, shall not be liable to

~the customer in any circumstance or to any extent whatever in

respect of Loss unless notice of claim is recejved by the
Company within one month of the discovery by the

Customer or within one months of the time when the Customer

ought reasonably to have discovered such Loss, whichever is the
earlier, “(Emphasis added).

In the course of proving its claim for payment of
TZS 618,161,619.83, the Plaintiff relied on Exh.P.1
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which, as stated herein, has not been disputed by any of
the parties. Reliance was also placed on the Statement of
Account (Exh.P.2) which, according to PW-1's
testimony, shows Invoices sent to the Defendant and
which were never settled and, to date, the amount
claimed as per Exh.P-2, remains outstanding.

It is also clear, according to paragraph 7 of the
Defendant’s amended Written Statement df Defe:?lEe;
that, the Defendant does not dispute the that the Plaintiff
sent invoices to the Defendant claimjng for\payfents.

It worth noting, however,—that, }'élthough the
learned counsel for the Deféndan};,seems to discredit
Exh.P.2 in his final submiésidrﬁf stating that Exh.P.2
was merely drafted by theyPlaintiff for the purpose of
being brought toﬁt’f/ne Coh?t; during the hearing of PW-1's
testimony, th? doc‘fun’ﬁ”ent was admitted without any
objection‘f?%m the’Defendant. In my view, the opportune
time~to.assajl”a document intended to be tendered in
Co@ evidence (if the opposing party seeks to topple
it) is at the time when it is being tendered in evidence.

In Japan International Corporation Agency vs
Khaki Complex Ltd, [2006] TLR 34, it was held, inter
alia, that, once accepted without objection and marked as
exhibit, a document becomes part of the record of the
Court. To discredit it afterwards does not make much
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sense as it could have been, had it been questioned or
objected to when it was being tendered in evidence. As
such, the Court will be at liberty to rely on it.

Besides, the Court of Appeal of Tanzania, held, /nter
alia, in the case of Kilombero Sugar Co. Ltd vs.
Commissioner General of TRA, Civil Appeal No.261
of 2018 (unreported), that, where a document is
admitted in the course of trial without o‘bjectior:5> it
unquestionably goes without saying that,sthe_conténts of
the documents are also admitted. \Ve

It is true, indeed, that, during-cross-examination
PW-1 was asked if he had\froof,fthat Exh.P-2 was
received by the Defendant, andv’that he said he had
none. But it is also gn recgrd that PW-1 did say that
Exh.P-2 was gen"é{rated~at G4S’s offices and electronically
sent to the Defendant,by e-mail. Further that, the invoices
issued to*\the Beféndant were generated on a monthly
basis“ant and\thevDefendant signed them off as the recipient
of s@/@vmces. .

Besides, it is also pretty clear that, in his testimony,
DW-1 did not dispute the validity of Exh.P-2 as well.
One would have expected DW-1 to dispute the
Statement of Account (Exh.P-2) and the invoices
indicated thereon. Unfortunately, however, that did not
happen. To me, this is Indicative of the fact that, the

Page 21 of 34



claims for payment of TzZS 618,161,619.83 were
indeed raised and were not settled: hence, they are
genuine claims. But is that the end of the story?

In my view, notwithstanding such a finding, there
are still matters that require attention before the dust is
allowed to settle. In particular, the next question that
calls the attention of this Court is: /i tre c/a/"/zs by the
Plaintiff were genuinely raised and payment':; were Jhot
declined by the Defendant was that ‘%a[@gab/e.? In
order to render a suitable answer that question, one will
need to scrutinize the pleadings further-and all that which
the parties submitted in Courffas their. ftestlmonles

In its pleadings, the_ Plalntn‘f has stated that, the
Defendant has been refusSing to pay for the services
rendered on the’(basis-of the latter's claims that the
Plaintiff hadec:@asmged losses to the Defendant to the
tune of T2817294,274,446.32. This is a fact which is
wellfﬂ?];ov;fedged in paragraph 8 of the Defendant’s
amended /WSD. The Defendant attributes the losses to
the .P.Iaintiff and, contends that, the Plaintiff failed to
provide services with due care and skills leading to
security lapses and theft of the Defendant’s properties.
These allegations by the defendants, which are the basis
for the counter claim, require proof as well by the
Defendant.
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In proof of the Plaintiff's case, it is on record that
PW-1 did tender in Court and without objection, Notices
of Claims made by the Defendant (Exh.P.3); and a
Demand letter by the Plaintiff dated 09% February 2018,
(Exh.P.4). It must be noted, however, that, although
PW-1 testified and made reference to the Credit Notes
indicated in Exh.P.2, which credit notes were an
indicative that the claims raised by the Defehdant v&%re
settled, PW-1 did admit that, it is only-.some}df the
Defendant’s claims were settled. This mearis there were
unsettied claims. Even so, it i§ worth-neting, that, in his
testimony both in chief andgiringfcross examination,
PW-1 did not state how@ mucil/exactly was settled as
against the Defendanﬁt_s claims as indicated in Exh.P-3

(Notice of C‘/a/msby the" -Défendant). That being the case,

how much as settled and why not the whole amount
claimed'?

In\essence response to the above question will

necsfggje a closer look at what Exh.P-2 provides.
Exh.P-2, does make reference to three credit notes, the
CRN1687 and CRN1688 dated 19™ October 2017 for TZS
9,644,200.00 each (which is a total of TzZS
19,288,400), and CRN1713 dated 13" November 2017
for TZS 10,407,600/ -.
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Put together the total amount shown to have been
paid, as per the credit notes referred to in Exh.P-2, is a
total of TZS 29,696,000 as against a claim of TZS
1,294,274, 466.32. No other evidence was tendered in
Court to show that the rest of the Claims made by the
Defendant in the Counterclaim were settled. That being
said, the next question that follows is: why were such

claims not paid in full?

In order to respond to the above, ortgghif totiluook at
the Plaintiff's response to the countercdim” and the
testimony as well as the exhibits.tendered in evidence. In
the Plaintiff's defence to thei counE;rcIa:m the Plaintiff
has alleged that the !ieferldant\g}g,fnot entitled to what is
being counterclalmed\ beCause the Plaintiff provided
services as per the@xh$ 1. The Defendant is disputing
this fact anwayleges),that the Plaintiff failed to provide
services & xthﬁdue care and skills leading to security lapses
and theft ef t.he Defendant’s properties.

&I;jnust be noted that, in the course of his
testimony in Chief, PW-1 testified that, upon being
informed of the theft incidents, the Plaintiff carried out an
investigation and tendered in evidence Exh.P5 which was
received with no objection from the Defendant. However,
it must, as well, be noted that, DW-1 tendered the

Defendant’s own investigation Report as well received in
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evidence without objection as Exh.D4. 1 will look at
these documents.

Exh.P-5, gives details of reported thefts of various
items from the Defendant’s premises. It is composed of
various investigation reports with findings and
recommendations. Taken as a whole, the report does
acknowledge instances where the Plaintiff’s stationed
guards failed to execute their duties or colluded with
some employees of the Defendant to facilitate the theft.

For instance, the findings of atheft iricident report
dated 01 May 2017 (which is part-of-Exh.P5) concerning
theft of a steel pipe, indicate‘% that, ﬁ?a security guard at
tower 11 was either sleeping on~duty of colluding with the
intruder. The report /dated 05”‘ June 2017 concerning
theft of an air con’{dltlor:\(a”?’box at the Crusher Area, does
carry fi ndlngs\one off” which is to the effects that the

security men/were re’ elther colluding or sleeping over their

job. "’\ \)f"’
Besudes, the report dated 6 June 2017, concerning

theft of a split unit air condition, does carry with it a
finding that, the same was stolen from an area not far
from where the Plaintiff's guarding officers were
stationed. There are also findings regarding intruders
breaching the perimeter wall and committing criminal
incidents. The Report does also indicate that some of the

Page 25 of 34



Plaintiff's personnel were terminated from employment
for their negligence and others were given final warning.

Finally, in a report dated 6" December 2017,
concerning theft of nine (9) truck batteries, an
investigation report signed by Johan Weyers (the PW-1),
the author concluded that the Patrolman, one Milanzi,
was, in his opinion, “gross negligent in the p/e{ormance
of his duties and through that action the @usto%er
(Defendant herein) suffered loss of the baﬁenggp/

In my view, with all such admissions\within Exh P-
5 which was ironically tendered 1 by-the-Plaintiff's witness,

PW-1), it cannot be said thfqgithe }gﬁendant's allegations
of Plaintiff failure to provide é\:‘ér}yi(fes with due care and
skills leading to security~ylapses and theft of the
Defendant’s prope’f\ti\es, -are’unwarranted.

In réﬁ/s/té§timo\r;}r?’ however, PW-1 testified that, it

was the

“'?’?sz;p\e\zufé?%l‘é'nt who was negligent for not
-
imple‘r"ﬁ"é"@\tgng various recommendations given by the
Plai@é I give a look at Exh.P-5, it is indeed true that
Exh.P5 carries with it recommendations. Even s0, such
recommendations were “after the fact recommendations”.
This means that, such recommendations, were given after
the Defendant had suffered losses and, consequently,

they were largely reactive rather than being proactive.
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In my view, since the counterclaim case falls under
claims involving premises liability for negligent security
litigation, the skill and care expected are those of any
reasonable and experienced security guard.

Generally, negligent security as an emerging area of

tort law in respect of premises liability, involves claims
against business or property owners for damages or
injuries on their property due to a lack df.*_\secﬁ?i%ity
precautions against reasonably forese\eabj\ev,eﬁminal
actions or security breaches. To my_.tinders anding, such
skill and care of a reasonable seckguard would be
that of proactively studyln m;premlses or the
environment of his operation ang;prowde solutions to the
yet to occur events in axpreventive manner.
Plaintiff (whew \é‘b"funter-clalm case is the Defendant
herein) -‘must=establish, by a preponderance of the
evideﬁé“”"‘é;g_thégt, the defendant (in our counterclaim the
Pla’IQt;j\f:f;ﬁerein) owed the Plaintiff a duty to have
reasonably safe and secure premises; the defendant
breached his or her duty by failing to act as the duty
required; the defendant’s breach of duty caused some
harm or injury to the plaintiff.

There is no doubt in his case that, G4S owed a duty
of care to the Dangote (the Plaintiff in the Counterclaim
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by virtue of Exh.P.1). Consequently, the issues drawn in
respect of the counterclaims case were meant to find out
if there was a breach of that duty and suffering of
damages due to that breach.

I have also looked at Exh.D-4, which is an
investigation report tendered by DW-1. The reading of
the findings in Exh.D-4 does, as well reveal t at, those
who were responsible for providing security“en. vari%’us
days when theft incidents took place;;i-:?ct_ed Zeither
unprofessionally, slept over their jobsfor were it collusion
with others outsiders, thereby facilitating:the thefts.

For instance, the theft,.o*?\fl wefgding machine on the
night of 15" May 2017, took plac:efwhlle the machine was
handed over to an m commg guard by an outgoing guard,
and, that, on the same-naterial date, a G4S supervisor
had asked a<glard to abandon the post, alleging that it
was not~ underwG4S watch. Clearly, such an instance
sugge’é“f?s\th}t there was collusion of some kind with
tho@ho stole the Defendant’s property, hence,
inflicting loss of the part of the Defendant. The
circumstances that led to theft of truck spare parts and
other properties as per Exh.D-1, for instance, do indicate
similar conclusions.

I have also had an opportunity to examine various

e-mail correspondences between the Defendant’s officers
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and the Plaintiff's officers, regarding the various theft
incidences. These were tendered in evidence by DW-1 as
Exh.D-2. In one of the e-mails, sent by DW-1 to one
Andre Kok, it is shown that, the Plaintiff did pay
compensation, for the loss of two batteries which were
stolen from a mining yard.

According to DW-1, and, as per one of the emails
in Exh.D2, which email was sent to Mr Andre Kok, %ZS
505,000/~ which were paid to the Defendant were only
in respect if one of the two batteries<stoleh; According to
that email, the amount which ought-to\have been paid
was TZS 1,010,000/-. DW-1 testi)ged that, the amount
claimed was not paid. /,A\ ",

Considering the abovenanalysis of the documentary
evidence, in par,ticf;ﬁlar 'Exh.P-S, Exp.D-4 and Exh.D2, I
am of the vieW; an\El)i‘ﬁ""response to the question I raised
earlier, tofgjt/: whether the Defendant’s refusal to pay the
PlaintifFs: claiins of TZS 618,161,619.83, was Justified, 1
doifind that, the Defendant’s refusal was indeed justified
owing to the various losses which the Defendant suffered
in the hands of the Plaintiff.

In my considered view, since the Plaintiff had noted
that, even his own employees were untrustworthy, there
should have been more proactive security interventions in
the course of discharging its duty to protect the
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properties of the Defendant. Besides, as part of duty-
foreseeability analysis, having there been reported theft
incidents, there was already on the part of the Plaintiff, a
reasonable foreseeability that such incidents could repeat
themselves.

As it was stated in Trammell Crow Cent. Texas
V. Gutierrez, 267 SW 3d 16—Tex: Supreme Court
2008, which decision I find to be persuasive:

“A criminal act is more likely foreseeable if

numerous  prior  crimes \are-
concentrated within a short time span

than if few prior crimes are-diffused-across

a long time span.” ,‘:f’/

In my view, since there\w)a}s’several theft incidents
being reported and complarnts on security lapses, one
would have expected th *Plaintiff to take more proactive
steps to prevent suchf’occurrences, that being part and
parcel of<what<tfie” Plaintiff was expected of under the
contra"ét"“as&jany reasonable security provision agency
hir@ would have done.

The above finding means, therefore, that, the
Plaintiff failed to provide security services to the
Defendant in accordance with the terms of the agreement
for guarding services. In that regard, even if the claims
by the Plaintiff were genuinely raised, their payments
were subject to settlement of existing compensation
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claims by the Defendant. The first issue, therefore, is
responded to in the negative.
Following the above findings, the second issue is:

If the first issue Is in the negative, what loss
did the defendant suffered as a result
thereof.

As may be gathered from Exh.P-3, the Notices of Claim,
the Defendant is claiming TZS 1, 294, 274,466,32/%;
As 1 stated herein above, the claims )t;y/}fhe
Defendant were justified. However,%i? its pl'eagirigs, and,
as per the testimony of PW-1 and,y\s the Plaintiff's

defence against the counterclaim 'do“;é”sf PW-1 stated

N

that, any liability on the R&i’rt -o_f\gge‘”Plaintiff was subject
to the relevant cIaungé;Q and 6.4 to the agreement.
Clause 6.3 provides that:;

YIf the Compa__rly, its employees or agents have
arﬁbility to“the Customer for any Loss, such

Miability“sHall in all cases whatsoever (subject to
gfa‘t_]sg'ﬁﬁ) be limited to the payment by the
y | Company on its own behalf, and on behalf of its
employees or agents of an amount equal to the
limit of liability (refer to the Schedule) in respect
of any one event or series of related events
attributable to one cause.”

The schedule to the agreement did also provide on
limitation of liability, stating that, t#e /imit of liability is
three times the monthly invoice per incident or series of
related incidents attributable to one cause and not
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exceeding the annual value of the contract for all claims
in aggregate over any consecutive twelve month time
period.

According to the schedule to Exh.P.1, the total
annual value of the contract was (TZS 59,845,000 x
12) which amounts to TZS 718,140,000/ =. Generally,
according to Clause 6.3 and the Schedule to the
Agreement, the Plaintiff's liability may not -éx ceed %ﬁat
amount. This means that, the loss whieh_the P intiff
should compensate the Defendant \i§ for TzS
718,140,000/ =. The second issue-is-thus responded to
effectively that way. 4

N\

l},the negative and, since

the 2" and 3" issues depended on whether the 1% issue

Since the first issue:was

was responded ,téwﬁr%“”a ively or negatively, the third
issue, thus, digs a Q%”Eural death. The last issue is: to
what re//efbre"ﬁ@%artfes entitled.

Inx y Jdeliberations based on the evidence on
recwls clear to me that the Plaintiff did raise a claim
of TZS 618,161,619.83 genuinely for services provided
for to the Defendant, as evidence by Exh.P-2. However,
the Defendant refused to pay because the services
provided for were not up to the mark as they had been
rendered in a manner that occasioned loss to the
Defendant. The loss created was the basis of the
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Defendant’s counter claim. As I stated herein above, and
given the available evidence, the Defendant was justified
to raise the Counterclaim but, in line with Clauses 6.3
and 6.4 of Exh.P1 (Ex.D-1), those claims were subject
to the limitations set out in those Clauses.

That means, therefore, that, the Defendant will be
entitled to compensation to a tune of TzZS
718,140,000/= only. Taking into account\ that jthe
above amount arises from loss occasioned-by persistent
theft incidents at the Defendant’s pre~ise? as per
Exh.P.5 and Exh.D-4, there |srrs\\doubt that the
Defendant suffered damage’s ,o%%eneral nature. The
follow-up on the theft incidents and damage to properties
vandalised will def" nltely ~call for award of general
damages amountlng to TZS 50,000,000/ =.

In the<; pshot;/thls Court hereby dismisses the

Plaintiff's<casé<and grants judgement and decree in

favouF:'fTi‘ejDe,fendant’s counterclaim as follows:

1. That, the Plaintiff (G4S) (who is also
Defendant in the Counter Claim) is hereby
ordered to pay the Defendant (Dangote)
(who is also Plaintiff in the Counterclaim)
TZS 718,140,000/~ payable as
compensation for losses incurred by the
Defendant due to the Plaintiff’s inability to
provide adequate guarding services to the
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Defendant as per the Agreement executed
between the two parties on 8" April 2016.

2. That, the Plaintiff (Defendant in the
Counter Claim) shall pay the Defendant
(Plaintiff  in  the Counterclaim) TZS
50,000,000/- as general damages for the
loss occasioned to the Defendant (Plaintiff
in the Counterclaim).

3. The Plaintiff (Defendant in the Counter
Claim) shall pay the Defendant interest on
the decretal sum at 7% rate from the date
of this judgment to the date of full
payment;

4. The Plaintiff (Defendant in the Counter
Claim) shall pay Costs of the suit.

It is so ordered.

DATED at DAR-ES-SALAAM, this 28" JUNE 2021

ON. DEO JOHN NANGELA
JUDGE
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