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RAMADHANI, C. J.: 
The appellant , Arabi Abdu Hassani, was convicted of raping ZJL (PW 1) on 29/01/2003 at 0200 hours c/ss 130 and 131 of the Penal Code as amended by ss 5 (1) (c) and 6 (1) of the Sexual Offences Special Provisions Act (Act No. 4 of 1998) and was jailed for thirty years.
PW 1 told the trial court that on that day and time she woke up finding the appellant, her first cousin, raping her. She took a hoe and wounded the appellant on the head while he was still on her chest. The appellant then withdrew his member and went out holding his shirt and jacket. PW 1 went to the Police where she was given PF 3 and went to a hospital.

Hamisi Ali (PW 3) was woken up from his sleep when his bedroom door was smashed and saw the appellant bleeding from a cut wound on the head while PW 1 complained that the appellant had raped her. PW 3 took no action but resumed his sleep.


more grounds of appeal: One, the doctor who prepared PF 3 was not summoned, and two, he contested the place where he was arrested.



Ms. Kileo submitted further that though sec. 127 (7) of the Evidence Act [Cap 6 R. E. 2002] does not require corroboration in sexual offences nevertheless corroboration was essential in this case since the Magistrate did not warn himself as required by that subsection. Miss Kileo pointed out that though the age of PW 1 was 45 years that subsection still applies because it is not restricted to a child of tender years but refers also to a "victim of sexual offence" and PW 1 was such a victim.


It would appear as if the appellant is talking of a different incident which took place on 8/1/2003 while this case concerns the incident which took place on 29/1/2003. It would appear that both incidents were reported at the police station, on the same date, but PW 1 was the first to lodge a complaint.
independent witness is PW 3 who did not show whether he was in the same house as PW 1 or not. Then why was his bedroom door broken into while there was nothing he did but to resume his sleep! Besides, there is a discrepancy between his observation and PW l's evidence. He saw both PW 1 and the appellant not naked. But according to PW 1 the appellant had his shirt and jacket in his hands.
We agree with Ms. Kileo that the case for the prosecution raises more questions than answers while that of the appellant has a ring of probability. We, therefore, give the appellant the benefit of doubt and allow his appeal. We quash the conviction, set aside the sentence and order his immediate release unless there is a lawful cause for continuing his imprisonment.
DATED in MTWARA, this 20th day of November, 2009.
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