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November 24 & 27, 2009
MJASIRI„ J.A.: 
This is a second appeal. The appeal arises from the decision of the Resident Magistrate's Court at Lindi, Tanzania. The Appellant MUSSA MOHAMED was charged and convicted of the offence of rape contrary to section 130 and 131(1) of the Penal Code, Cap 16 R.E. 2002 as amended by the Sexual Offences Special Provisions Act (Act No. 4 of 1998). He was sentenced to thirty (30) years imprisonment and 9 strokes of the cane. He was also ordered to pay Shs 20,000 compensation to the victim. Being aggrieved with the decision of the District Court, the Appellant appealed to the High Court of Tanzania at Mtwara against both conviction and sentence. His appeal to the High Court was also unsuccessful.
The appellant filed six (6) grounds of appeal. The main grounds of appeal crystallize on the following:
The prosecution failed to prove the case against the Appellant beyond reasonable doubt.
The conviction of the appellant was against the weight of evidence. At the hearing of the appeal the Appellant was unrepresented. The Republic was represented by Ms Angela Kileo, learned State Attorney.

the mother of the complainant left PW2, a child of tender years alone in the house and went to her farm. Upon her return she found PW4 crying. She informed her that she was raped by the appellant. When she examined she found blood stains and spermatozoa in her genital area. PW2 could not even walk properly. The appellant was her neighbour and was only 20-30 paces away from her home. The appellant asked PW4 to pound his cassava. She went to the toilet before commencing the task given by the appellant. He followed her there, put his hand over her mouth to prevent her from screaming and raped her. He then threatened to kill her if she let the secret out. PW1 reported the matter to the police. She took PW4 to Mandawa dispensary and then to Ruangwa District Hospital.

In his defence the Appellant denied any involvement of the offence in question.

Ms Kileo opposed the appeal. She readily conceded on the anomaly of the PF.3 report and the fact that the appellant was not informed of his right to have the doctor who prepared the medical report summoned for cross examination as provided under section 240(3) of the Criminal Procedure Act, Cap 20 R.E. 2002. However she submitted that even if the PF.3 report is expunged from the evidence, there was still enough evidence to sustain the conviction of the appellant.

	In relation to the testimony of PW4, she submitted that a voire dire section 127(2) of the Evidence Act, Cap 6, R.E. [2002]. The Court also warned itself on the dangers of convicting the appellant on the uncorroborated evidence of a child of tender years.






We have no doubt in our minds that the evidence on record clearly establishes that PW4 was raped. The evidence of PW1 and PW4 is very crucial to the case. Both the trial magistrate and the first appellate Court went to a great length to analyse their findings and to show the basis of their decision. PW4 gave her account of what transpired. PW1 examined PW4 and confirmed that she was raped. Even though the PF.3 report cannot be used as evidence for non compliance with the law, there is sufficient evidence to establish the offence of rape. Section 130(4) (a) of the Penal Code, Cap 16 provides as under:
"Penetration however slight is sufficient to constitute the sexual intercourse necessary for the offence"





section 127 (7) of the Evidence Act, Cap 6 R.E. 2002. A Court may convict an accused person on uncorroborated evidence of a child of tender years who is a rape victim where it is satisfied that the said child is telling the truth.
The lower courts found PW1 and PW4 credible witnesses and relied on their testimony. The conclusion reached was that the case against the Appellant was proved beyond reasonable doubt.














as was in the case before SISYA, 1 But we surely cannot allow the illegality to remain in the Court records.







imprisonment. We also have no reason to interfere with the order for compensation.

In the event, we find no merit in the appeal; the appeal is hereby dismissed in its entirety. It is so ordered.

DATED at MTWARA this 27th day of November, 2009.
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