
IK TJIE COURT OF ArVSAL OP TANZANIA

.T DAI: B3 SALAAM

(COMM: MAKArt]. J .A . , ICISAIJGA, J.A , And QKAIi , J .A .)

CIVIL APPLICATION NO. 20 C? 198?

C/F CIVIL APPLICATIONS NO. 21 & 22/1987 
In the 11atter o f an intended Appeal

Between

DAR ES SALAAM CITY COUNCIL. . . APPLICANT

And

JAYANTILAL PJ ̂ GUL13HAI I-L'.J.r-TT...................

(App lica tion  fo r  an order fo r  extension o f time 
to f i l e  fresh  Potice o f Appeal to the Court o f 
Appeal under ^ule ']G o f the Tanzania ^ourt o f 
Appeal ^u les, 1979 from the judgement and Deere© 
o f the High ^ourt o f Tanzania at Dar es Salaam 
(Khzavas, J.K. ) dated the 3rd day o f August, 1935

in

C iv i l  Case Mo. 40 o f 1902

R U L I N G

KISANGA. J.A>;

This matter arises substantia lly  from a reference to th is  

Court under r .5 7 (”l ) (k )  o f the Court of Appeal ^ules. I t  is a 

reference from the order o f a single judge o f the court (N y a la li,  C .J .) 

to the e f fe c t  that the intended appeal in High Court C iv i l  Case No.

40/82 be marked or deemed withdrawn. Following such order o f 

withdrawal, Professor Mgongo Pimbo, acting fo r  the applicants, The 

Dar es Salaan C ity Council, has f i l e d  in th is COUr t  three notices 

o f motion. In the f i r s t  one (C iv i l  Application No. 20/87) he is  

seeking an extension o f tine to make an application  to r e fe r  the 

decis ion  o f a s in g le  judge to the fu l l  court. In the second notice 

o f notion (C iv i l  Application  No. 22/87) he is  seeking an extension 

o f time to give fresh  notice o f appeal^ and in the th ird  notice 

o f motion (C iv i l  Application No. 21/&?') k'~ is  seeding to have the 

order o f the single judge discharged or reversed. The applications 

were set down fo r  hearing’ before the fu l l  court, and fo^ the

purpose o f



purpose of thic ru ling, only the f i r s t  two applications 

are d ir e c t ly  re levant.

At the beginning o f the hearing, fir. n. 3iaithatha, counsel fo r  

the respondent, raised two preliminary objections, f i r s t  that the 

application  No. 20/87 fo r  the extension o f time to apply f o r  a 

reference to the court ought to be heard by a s ingle judge, and

second, that the application Ho. 2 2 /8 7  fo r  extension o f  tiiae to

give  fresh  notice o f appeal is incompetent in that i t  ought to 

have been made to the High Court in the f i r s t  instance, which i t  

has not. Upon re f le c t io n  Mr. Ilaithatha intimated that he did not 

wish to press the f i r s t  point in his preliminary objection, and so 

we shall say very l i t t l e  about i t .

The power to grant a reference in c i v i l  matters from the

decision o f a s ingle judge is conferred by rule 57 ( 1 ) ( b )  o f

the Court of Appeal Rules. That provision says,

"57.“ 0 )  Where cr.y person is  d issa t is f ied  with the 
decision o f a single judge exercis ing the powers 
conferred by section 68 G o f the Constitution he 
may apply informally to the judge at the time
when the decision is given or by writing to the
Registrar within seven days a f t e r  the decision o f 
the Judge -
( a ) .................... .....................

(b') in any c i v i l  matter, to have any order, d irec t  ion 
or decision o f  a s ingle judge varied , discharged 
or reversed by the Court.!t.

Had the application  been made informally at the t ine when the order

in question was made or given, the natural course wouxd have been

to nake the application to the very judge making the order.

Where the application is made only subsequently ov writing to the

Registrar whether within the specified  time or a fte r  une

spec if ied  time has expired, however, i t  seems that the application 

need not necessarily  be heard by a s in g le  judge. I t  may have to 

depend on the circumstances o f  each particu lar case. I t  is  true
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that under r.55 o f the Court o f Appeal Rules every application 

sha ll be heard by a single judge who, however, nay adjourn the 

application fo r  deternins b '.on by the fu l l  court. But, as 

intimated, e a r l ie r  on, the order o f a single judge in the 

present case was made by the Chief Justicc, and i t  is the 

Chief Justice who set do™ th is  matter fo r  hearing before the 

fu l l  court. I t  may very w ell be that he decided to exercise 

his d iscretion  from the very outset instead o f having to 

commence the hearing and then adjourn i t  f o r  determination by 

the fu l l  court. Be that as i t  nay, since as intimated e a r l ie r ,

Mr. Raithatha did not seek to press th is  point in his 'preliminary 

ob jection , we desire to confine ourselves to these b r ie f  

remarks without deciding on the point; we defer the decision 

to a future date when -we shall have heard fu l l e r  arguments.

Mr. Ha ithatha's second objection was that the applicotion

fo r  the extension o f time to g ive notice o f appeal is incompetent in

as much as that application was not brought before the High Court

in the f i r s t  instance. His line  o f argument is a3 fo llow s ;

Section 11(1) o f the Appellate Jurisd iction  Act confers on

the High Court the power to extend time fo r  g iv ing  notice o f  appeal.

The relevant part o f that provision reads«-

"11 .- (1 ) Subject to sub-scction (2 ) ,  the yiijh Court...
. . .  . . .  . ..nay extend the time fo r  g iv ing notice o f
intention to appeal from a judgement o f  the High C ou rt. . . .4 irl'*' 

II

Sub-section (2 ) is  not relevant to the foots o f the present case.

Then r .8  o f the Court o f  Appeal ^ules confers on this Court a

sim ilar power as that conferred on the High Court by section

11(1) o f  the Appellate Jurisdiction Act. That rule sayss-

" 8. The Court nay fo r  su f f ic ien t  reason extend the time 
lim ited by those Rules or by any decision o f the Court 
or o f the Aigh Court fo r  the doing o f  any act authorized 
or required by these Rules, whether before or a f t e r  the 
expiration o f that time and whether before or a f te r  the doing 
of the act, and any reference in these Rules to any such 
time shall be construed as reference to that time as so 
extended," .

I t  is to be................... /4



I t  is  to be noted thot the tirae l im it  fo r  giving notice o f appeal 

is  set out in r ,  76, so that r .  8 empowers this Court to extend that 

t ine fo r  su f f ic ien t  reason. Then r.44 says that where a person has the

option whether to apply to the High Court or to th is  Court, he shall 

f i r s t  apply to the High Court. Thus Hr. Ha i t  hat ha maintained that 

while the applicant Council had both options open to i t ,  i t  did 

not go to the High Court f i r s t  5 i t  chose to coue s tra igh t 1 to this 

Court. This, he concluded, offended r.44 :nd consequently 

rendered the application incorxpetcnt.

Professor IPinbo in rep ly  took the view that r.44 was not 

applicable ^ere. He strenuously contended that that ru le applies only 

to cases f a l l in g  under section 5 0 ) ( c )  o f the Appellate Jurisd iction  

Act which nabes provision fo r  cp-'erl to this Court, in certain 

cases, with the leave o f th is  Court or the High Court. But since 

the application  here was not for leave to appeal, he contended, r.44 

could not be held against hir.i; he could choose, as he did, to come 

to th is Court before jo in *  to the High Court f i r s t .

We have given ea re fv l thought to Professor Fimbo's submission

but with due respect we cannot agree with him. The gravamen o f his

submission is thot r .44  should be construed narrowly and r e s t r ic t iv e ly

so as to mean that i t  applies only to applications fo r  leave to appeal

to the Court o f  Appeal and not to any other applications. V/e can find

no ju s t i f ic a t io n  fo r  construing the rule so narrowly. The relevant

part o f that rule reads;

"44. Whenever application may be raadc e ither to the 
Court or to the nigh court, i t  sjhcli in -che l i r s t  instance 
be made to the nigh Court............................... '*•

The word "application" is not qu a li f ied , in our view, reading the

rule as i t  stands, i t  makes good sense, and there is no apparent

reason why i t  should be construed r e s t r ic t iv e ly  as subm itted by 

Professor Pimbo. I f  i t  were intended to g ive the rule such a

r e s t r i c t e d  meaning, then i t  was only too easy fo r  the framer
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imply
o f  that rule to say so /  by providing that, "Whenever application 

fo r  leave to appeal to the Court may be made e ith er  to the Court or 

to the High Court. In the absence o f any such qu a li f ica t ion

o f the word “app lica tion " we can f  ind, no basis fo r  the view that that 

word only means application fo r  leave to appeal to the Court o f  Appeal.

In ye t  another dimension Professor Fimbo took the view that

r,44 applies only where the option whether to come to the Court

o f  Appeal or to go to the High Court is s p e c i f ic a l ly  conferred by 

the Appellate Jurisd iction  Act. Thus according to him r.44 applies 

only to cases coming under section 5 0 )  ( c )  o f the Appellate 

Jurisd iction  Act because i t  is that provision alone which confers 

concurrent ju r isd ic t ion  on the Court o f Appeal and the High Court 

to do something; no other provision o f the Act does that. Turning 

to scction 41(1) o f  the Act which, as we have seen, confers on 

the High Court- the power to extend the time fo r  g iv ing notice o f  appeal, 

and r .8  o f the Court o f Appeal i’mlea which confers the same power 

on the Court of Appeal, he contended that r.44 did not apply 

here because the concurrency o f powers was not wholly conferred on both 

courts by the Appellate Jurisd iction  A ct5 that is to saj  ̂ the power 

o f the High Court was conferred by the Act while that o f  the Court

o f  Apjjeal was conferred only by the Rules.

We could not quite appreciate this argument. On perusing the 

Appellate Jurisd iction  ^ct we can find nothing in i t  to suggest that 

r .44  applies only where the concurrent ju r isd ic t ion  is wholly 

conferred on both courts by the Act i t s e l f .  The d is t in c t ion  which 

Professor 5'imbo seeks to draw here appears somewhat u n rea l is t ic .

The Court o f  Appeal Rules which were made under section 12 o f the 

Appellate ju r isd ic t ion  Act are meant to f a c i l i t a t e  the proper and smooth

administration o f that Act, and to that extent they are deemed to be 

part and parcel of the mother Act. Viewed in that l ig h t  i t  seems

that r.44



that r.44 applies irrespective o f whether the concurrent ju r isd ic t ion  

on both courts war confer./ed wholly by the Act i t s e l f  or partly  by

the and partly  by the Rules. On the facts  o f the present case

we are prepared to hold that r.44 applies even i f  the concurrent

power to extend the time to "i.e  notice o f  appeal was conferred

not by the Appellate Jurisd iction  Act i t o e l f  but partly  by 

that Act i . e .  section 11(1) fo r  the Hi^h Court and partly  by the 

Rules i . e .  r ,8  fo r  the Court of Appeal.

But even i f  i t  wore to be conceded that r.44 applies only where 

the concurrent ju r isd ic t ion  on both courts is conferred by the Appellate 

Jurisd iction  Act i t s e l f ,  Professor Pinbo's arguuumt oruaiblcs down when 

one examines the provisions o f section 4(2) o f that ^ct. The sub

section reads

" (2 )F o r  a l l  purposes of and incidental to the hearing 
and drbenninction o f any appeal in the exercise o f the 
ju r isd ic t ion  conferred upon i t  by th is  Act, the Court o f

* -A-fjpaal s h a l l , in addition to ..any other power, authority
, and ju r isd ic t ion  conferred by th is Act, have the power, 

authority and ju r isd ic t ion  vested in the Court from which 
the appeal i3 brought.".

This sub-section confers on the C0Ux‘t o f Appeal very wide powers on

appeal. Under the provision the Court o f  Appeal has, not only the

powers which are conferred on i t  by the Act, but also those powers

which are vested in the court f r o r  which the appeal erjanatco i . e .  the

High Court in th is  case. And, as has been shown, araonp the powers

conferred on the High Court by section 11(1) o f the Act is that of

extending the tiue fo r  j i v i a e  notice o f  appeal. In those circumstances

one can r ig h t ly  soy "h it  both the Hiph Court and the Court o f Appeal

have concurrent ju r isd ic t ion  under the Appellate Jurisd iction  Act i t s e l f

to extend the tine  fo r  pivir._, ::,,^ice c f  appeal. That is to sa;v

the High Court hoc that pover under section 11(1) o f  the Act and

the Court o f Appeal has i t  -under section 4 (2 ) o f  the Act. Therefore,

in accordance with professor Finbo’ s l in e  o f  argument r.44 should apply.

6 —
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We have made i t  quite p lain that we cannot accept Professor 

Fimbo's submissions on the natter under review. We can find nothing 

in the Appellate Jurisd iction  Act or in the Court o f  Appeal Rules, 

which were made under thct ^ct,- confining the operation o f  r,44 to  

applications fo r  leave to appeal only, or to cases in which the 

concurrent power t o  entertain the app lica tion  is  conferred on both 

courts by the Acts i t s e l f .  We are o f  the se tt led  view that where an 

intending applicant has the option whether to apply to the Court o f  

Appeal or to the High ^ourts r»44 applies in which case he has to make 

the application  to the High Court f i r s t .  That ru le applies whether 

such concurrent ju r isd ic t ion  to entertain the app lica tion  is 

conferred by the Appellate Jurisdiction Act i t s e l f  or partly  by 

the Act and partly  by the Court o f  Appeal ^ules.

In the event, we sustain Mr. Itaithatha'3 preliminary objection to  

^ i v i l  Application No. 22/87 and dismiss that application as being 

incompetent. 'r he respondent to that application is to have his costs,

Nov/ the position in th is r.atter is tiaiss Application No,22/8? 

stands dismissed fo l lo w !  :ir ill-. Ra i t  hat ha 's successful objection to 

i t .  The re..aining two applications ere s t i l l  before us5 Application 

No. 21/87 having not been objected to , and Mr. Eaithatha having 

decided not to press his objection to Application No. 20/87.

DATED at DAR IB SALA-J1 this 25th day o f  February, I 98B.

L . M. MAKAI13 

JUSTICE OF APPEAL

R. II. KISANGA 

JUSTICE OF APPEAL
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A. M. A. OriAR 

JUSTICE OF APPEAL
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I  c e r t i fy  that th is is 3 true copy o f  the o r ig in a l.

0
(J .  K. MSOFFE)

3JUNIOR DEPUTY REGISTRAR


