
IN THE HIGH COURT OF THE UNITED REPUBLIC OF TANZANIA

(LABOUR DIVISION)

AT IRINGA

REVISION APPLICATION NO. 19 OF 2018
BETWEEN

WILLIAM KAISSY . 1ST APPLICANT
ERASTO KASENGA 2ND APPLICANT

VERSUS

MKWAWA UNIVERSITY COLLEGE
OF EDUCATION RESPONDENT

Date of Last Order:
Date of Judgment:

15/12/2020
05/01/2021

JUDGMENT

MATOGOLO, J.

,...' Th~:, applicants herein William Kaissy and Erasto Kasenga were

employed by the respondent Mkwawa University College of Education

(MUCE) on contractual basis since 16th August, 2006.

After the expiry of the first four years contracts on rs" August, 2010

the same was renewed for three years contract period. On 1st September,

2010 the applicants signed a three years contracts which ended on 31st

August, 2013. Again on 1st September, 2013 the applicants signed another

three years contracts that ended on 31st August, 2016. On 21st March,

2016 MUCE wrote to the Permanent Secretary, President's Office Public
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Service Management for approval to extend the applicants' employment

contracts. But on ih June, 2016 the Permanent Secretary President's Office

Public Service Management responded to MUCEletter prohibiting issuing of

contracts to cadres which were available in the job market and not rare.

On 14th April, 2016 the applicants applied to be considered for a

fourth contract, on iz" May, 2016 MUCE informed the applicants that it

had received their applications for extension of contracts and forwarded

them to the Public Service Commission(the commission) who has told them

that, renewal of their contracts was subject to the approval by the

commission. That was before the expiry of the three years contract.

MUCE had erroneously skipped to follow the procedure provided by

UTUMISHI for the renewal of the applicants' contracts which were to get

approval from UTUMISHI upon consulting them on the renewal of the

applicants' contracts, they were prohibited to issue further contracts to the

applicants. And on 15thSeptember, 2016 MUCE received a letter with Ref.

No. CLC 64/335/01/71 which directed the MUCE management to

immediately terminate any pending contract due to the fact that the

positions held by the applicants had many graduates/qualified people in the

labour market who are specialized in those positions and further informed

them that the management was contravening Government Circulars and

standing order 2009 by giving the applicants contracts without prior

approval by the Government, and that all previous contracts including the

six months contracts were void for contravening the existing law and

regulations. The applicants on 18th October, 2016 were accordingly

informed by the management of MUCEthat UTUMISH has declined to issue
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extension of three years contracts and then, as directed, terminated the six

months contracts.

The Applicants were aggrieved by the said termination. They referred

the matter to the Commission for Mediation and Arbitration (CMA) whose

decision culminated into this application for revision.

In the complaint they filed before the CMA the applicants were

claiming for the following reliefs:-

Payment of Tshs. 157,890,000/= for the 1st applicant (William Kaisy)

and Tshs. 161,883,826/- for the 2nd applicant Evaristo Kasenga.

Other reliefs include:-

(i) Salary Arrears

(ii) Compensation for the breach of contract from November, 2016

to August, 2019.

(iii) Payment of Extra duty allowances.

(iv) Damage for social and economic hardship and psychological

torture encountered by the complainants and their families

after the breach of contract.

The applicants' complaint is that CMA award did not consider some of

the crucial evidence such as "Muongozo wa Serikali. Kumb. Na.

C/CA/45/257/01/Temp./26" as signed by KATIBU MKUU (UTUMISHI) of 1st

December, 2009 which directed for employees whose employments are on

contract basis to continue under such condition of contract up to the expiry

of their contracts then they have to be paid gratuity. Then they could

decide whether to be employed on permanent basis if they qualify
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according to the requirements of Section 2 of the Public Service Retirement

Benefits Act, No.2 of 1999, or to continue working on contract up to their

retirement age. And that CMA disregarded the MUCE staff Regulations as

clarified by the Treasury Registrar on paragraphs (a), (b) and (c).

It is the submission by the applicants that, the CMA did not consider

some of the evidence brought by the applicants in support of their cause

such as the salary slips which identify retirement dates for the applicants.

They said despite the fact that the presented contracts of employment

to be renewable in nature until retirement, the Employer had the mandate

and responsibility to contact the Secretary General of Public Services to

make the contracts be permanent and pensionable as the Employer did to

some other employees of the same category.

That the contracts at issue was the three years renewable contracts to

which was the basis of the applicants case instead of the months

temporary contracts given to the applicants, which was given waiting for

the 3 years renewable until retirement contracts. The CMA award was

based on the 6 months contracts and ordered for only 4 months salary

instead of the main gist of the Applicants Case basing on 3 years contracts.

That it was an agreement between the employer and employees that the 6

months temporal contracts were not continuation or replacement of the

usual three years contracts which was not considered by the CMA award.

The applicants submitted further that another major contradictory issue

which the CMA award did not consider was on which among the three
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authorities (the University, Treasury Registrar or Public Service Secretary

General) have the mandate to terminate the employees contracts.

The directives for termination of the applicants' employment came from

the Treasury Registrar instead of the Public Service Secretary General

which invalidates the termination of the applicants' contracts.

They said the employer has already been found in breach of the

contract for unfair termination of the applicants' employment contracts,

they should be given appropriate amount of compensation and entitled to

all other claims. The award on temporary contracts which were neither

replacement of the continuation of the three years contracts was unlawful.

They say the termination has effect to the pension benefits of the

applicants as they lack letter of retirement from employer which is needed

by the pension institution while the applicants have worked in the public

service for 26 years.

The applicants therefore prayed for their application to be granted. The

award by the CMA be revised and proper amount of money and claims be

awarded to them.

On his part counsel for the respondent, what he stated in his written

submission is essentially as explained herein at the beginning of this

judgment.

As to the applicants contention that MUCE unfairly terminated their

three years contracts thus entitling them to reliefs as claimed in CMA form

No.1, the learned counsel for the respondent based his argument on the

following three issue namely:-
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(i) Whether MUCEunfairly terminated the three years contracts.

(ii) Whether MUCE was wrong to adhere to Order D33(3) of the

Standing Orders for Public Service 2009,

(iii) Whether the applicants are entitled to any remedy.

It is the submission by the counsel for the respondent that Section

36(a)(iii) of the Employment and Labour Relations (Code of Good Practice)

Rules GN. No. 42 of 2007 provides that termination of contract includes a

failure to renew a fixed term contract on the same or similar terms, if there

was reasonable expectation of renewal.

The respondent's counsel is of the view that the applicants did not

have any reasonable expectation of renewal of the fourth contract on

account of the following grounds:-

Firstly, the applicants entered a new contract every time after expiry

of the previous contract. The contract provided clearly the date when the

contracts ended. He said the existing contracts between the applicants and

MUCEdid not provide for an automatic renewal that is why applicants were

duly bound to request renewal of the contracts before expiry of the

existing contracts. He therefore argued that claims for reliefs for unfair

termination after automatic expiry of the contracts lacks merit as it was

held in the case of Isaak Olutu vs. CSI Electrical Limited, Revision No.

320 of 2019.

Secondly, the reasonable expectation for renewal of the fourth

contract was extinguished when the applicants were informed by MUCE

Page 6 of 23



that, renewal of their contracts was subject to approval by the Permanent

Secretary.

He said the contracts offered to the applicants clearly indicate the

date the contracts started and when ended, as such the principles of unfair

termination cannot apply and the contracts expired automatically. He said

under that circumstances, that is the applicants contracts expired

automatically and due to the fact that the applicants had a prior notice of

contracts renewal being subject to approval by the Permanent Secretary

the reasonable expectation could not have been raised.

Mr. Emmanuel Kalengela learned counsel also said another issue to

be discussed is whether the termination is based on three years contracts

or six month's contracts. He submitted that the three years contracts

automatically came to an end when the agreed time/period has expired.

This is in accordance to Rule 4(2) of the Employment and Labour Relations

(Code of Good Practice) Rules of GN. No. 42 of 2007 and as it was held in

the case of Kinondoni Municipal Council vs. Maria Emmanuel
Rungwa, Revision No. 375 of 2019. Thus, it is the learned counsel

submission that, it was the six (6) months contracts that were terminated

and not the three (3) years contracts as contended by the applicants. Mr.

Kalengela contended that the six (6) months contracts were fairly

terminated and pursuant to item 10 of the agreement by paying the

applicants a one month salary in lieu of the three (3) months notice as

provided.

As to the second issue, it is the submission by the learned counsel

that MUCEhad erroneously skipped to apply the law requiring seeking prior
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approval during previous contracts but that did not exonerate MUCE from

the obligation to adhere to the letters of the law once it downed on it that

such a requirement was must. Mr. Kalengelea prayed this court to dismiss

prayers by the applicants.

With regards to payments of compensation for the remained

contract period and damages for social and economic

hardship/psychological torture he prayed the same be dismissed as they

are remote and not reasonable and further to that the two contracts, that

is the three (3) years contract and six (6) months contract were not

unfairly terminated. He said the required payments were already paid by

the employer. The learned counsel prayed for the application to be

dismissed.

In rejoinder, the applicants' counsel insisted on the respondent's

negligence for his failure to send all contracts for approval by the Public

Service Commission which proves mishandling of the applicants contracts.

He said during such period the applicants worked and were never informed

of any of such requirement by the employer such that it is not proper for

the applicants to be punished for the mistake done by the employer. The

applicants counsel contended that there were other employees with similar

contracts as the applicants were subjected to changes of their contracts

from renewal to permanent and pensionable, the applicants wondered as

to why were not treated as other employees of the same category of

contracts.

He said the counsel for the respondent had ignored the truth that the

basis of the first contracts based on renewable and continuous until
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retirement as can be proved by salary slips tendered as evidence before

the CMA which has not been rejected by the respondent in his submission.

He contended further that the 1st applicant before joining the respondent

had a permanent and pensionable contract in the public service as a

teacher, the respondent used the same point and tactic of renewal and

continuous contract until retirement to convince him joining them. He said

the contracts were terminated unfairly. The applicants are therefore

entitled to compensation as provided under Section 37(2)(a) and (b) of the

Employment and Labour Relations Act.

He said the respondent did not justify the applicants' termination of

contracts. The contracts nature were renewable until retirement. And upon

instructions from the Public Service Commission the same contracts would

have been changed to permanent and pensionable as it was done to other

employees.

He argued that there was an expectation of renewal as the same was

documented. He said employer's failure to adhere to Order D33 of the

standing orders for public service 2009 which clearly requires the employer

if in his opinion regards the public servant be re-engaged on further terms

of contract, notify the permanent secretary, should not cost the employees.

Even the fact that there are other young people who can fill the positions

does not justify termination since the applicants never failed to work or

deliver to the required standards.

He said what the applicants want is their rights and reliefs since they

were unfairly terminated. He contended that the employer has already

been found in breach of contracts for unfair termination of the applicants'
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employment contracts so the applicants should be given the appropriate

amount of compensation due to them.

Having carefully read the parties submissions and the records both of

this court and that of the CMA, there is no dispute that the applicants were

employed by the respondent on contractual basis of four years and then

three years renewable. As pointed out above the applicants employment

contracts commenced on 16th August, 2006. The first four years contracts

were renewed for three years contract period which were signed on 1st

September, 2010.

The last three years contract ended on 31st August, 2016. However

on 5th September, 2016 the respondent granted the applicants six month's

contract while awaiting process from UTUMISHI as adviced.

On 13th September, 2016 MUCE received a letter with Ref. No. CLC.

64/335/01/71 which directed the management to immediately terminate

any pending contract due to the fact that the positions held by the

applicants had many qualified people in the Labour market who are

specialized in these positions and that the management was contravening

Government circular and standing order 2009 by giving the applicants

contracts without prior approval by the Government. By those facts, the

issues for determination are whether the applicants were unfairly

terminated, and whether the Arbitrator erred to award to the applicants as

she did what is said to be inadequate.

Before the CMA the following issues were framed for determination:-
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1) Iwapo mwajiri alikuwa na sababu ya msingi katika kusitisha

mikataba ya walalamikaji.

2) Iwapo mwajiri alifuata utaratibu katika kusitisha mikataba ya

walalamikaji.

3) Ni nafuu zipi kila upandeunastahili?

The honourable Arbitrator deliberated on those issues at the end

resolved issue No. 1 to the effect that the respondent had valid reason to

terminate the applicants' employment contracts. The Arbitrator reached

this decision after consider the evidence received including the contracts

themselves and the directives given from UTUMISHI and the letter from

the Treasury Registrar. The Arbitrator was of the firm view that although

the respondent as employer made mistake in renewing the applicants'

contracts of employment, the Government standing order must be followed

otherwise applicants could not receive their monthly salaries as they were

paid from the treasury.

Order 033(3) of the standing orders for the Public Service 2009

which also was quoted by the arbitrator in her decision provides:-

"where it is in the opinion of the appointing

authority that a public servant be re-engaged

on further terms of contract; the appointing

authority shall notify the permanent secretary

(establishment) who shall forward to the chief

secretary with (recommendations)".
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The appointing authority as defined under Section A. 1(6) of the

standing orders means any person or authority exercising powers of

making appointment to any public service office. The management of

MUCEwas duly bound to send the renewed contracts of the applicants for

approval by the Commission. That was mandatory requirement due to the

word "shall" which is used per Section 53(2) of the Interpretation of the

Laws Act Cap. 1 R.E 2019 which provides:-

"(2) where in a written law the word ''shall'' is

used in conferring a function, such word shall

be interpreted to mean that the function so

conferred must be pertormed".

According to the evidence and as it was explained by the parties, the

respondent did not submit to the Permanent Secretary UTUMISHI the first

two renewed contracts of the applicants. After submit the third term

contracts it is when the respondent was informed of such legal

requirement. It is fortunate that the respondent has been paying salaries

to the applicants without any problem, but after the anomaly was

discovered it is unlikely that the treasury would continue to pay them.

Despite the fact that the respondent has been not forwarding the

applicants renewed contracts for approval be it through ignorance, lapse or

negligence that would not make the said unapproved contracts valid. The

Permanent Secretary President's Office Public Service Management while

responding to the respondent's request for approval of the applicants

renewed contracts he categorically stated that the Government Circular

C.3. 207/237/01/E/93 prohibited issuing of contracts to cadres which were
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available on the job market and not rare. Thus the said contracts were not

approved. However as submitted by the respondent's counsel, the

respondent was orally advised to build a case on the necessity to renew

the contracts to all staff who were serving under contractual terms. The

recommendation should then be deliberated in the college decision making

organs and approved by the College Governing Board. And that the

minutes of the meeting to be attached to the request and resubmitted to

UTUMISHI for final decision.

It is on record, and as it was submitted by the respondent's counsel

that while waiting for the deliberations by college decision making organs

and thereafter the Governing Board, the applicants three years contracts

expired on 31st August, 2016. On s'" September, 2016, MUCE was

necessitated to grant a six months contract to the applicants while waiting

completion of the process as adviced by UTUMISHI. But few days later, on

13th September, 2016 MUCE received a letter directing its management to

immediately terminate any pending contract on the ground that the

positions held by the applicants had many qualified people in the labour

market. The previous contracts were thus declare void for contravening the

existing law. There is the argument by the applicants that upon instructions

from the Public Service Commission the same contracts would have been

changed to permanent and pensionable terms as it was done to other

employees.

The applicants contended that there were other employees with

similar contracts as the applicants were subjected to changes of their

contracts from renewal to permanent and pensionable. The applicants in
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their submission wondered as to why were treated differently thus

depicting discrimination discouraged under Sections 7 of the employments

and Labour Relations Act.

However, it is unfortunately that the applicants did not lead any

evidence to support that assertion. Failure to so lead evidence as a proof

that remains as mere allegations. It is trite law that he who alleges must

prove as it was held in the case of Abdul Karim Haji and Raymond

Nchimbi Alois vs.Joseph Sita Joseph (2006) TLR420.

The applicants' complaint in this matter is inadequate award by the

Arbitrator. That the Arbitrator did not consider the evidence on three years

term contracts. Arbitrator therefore did not determine the actual,

contractual agreement and respondent's breach in order to compensate the

applicants.

However, as it was held by the Arbitrator where there are regulations

and directives regarding public employees, even if the employer in entering

into contract with employees has skipped or negligently failed to adhere to

those regulations. The same should prevail and the conditions provided

must be followed. And where it happened that the same was not adhered

to, then the entered contracts become void.

There is no doubt that the parties had initially entered into four years

contract, followed by two three years contracts terms which were

renewable upon their expiry and there is no dispute that the applicants

three years contracts have been renewed two times. But before the third

term of three years contracts were renewed the same were sent to the
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Permanent Secretary Utumishi for approval but the same were not

approved as they contravened standing Order D.33(3) and (4), thus

respondent was directed to terminate the applicants employment with

immediate effect. Although applicants asserted negligence on part of the

respondent, but there was no way respondent could act contrary to the

directives given to him. And that would not in any way made the renewed

contracts valid nor will the applicants be paid their salaries. It is the

Government (Treasury) which pays salaries to employees who are

employed in accordance to the regulations and policy of the country. It

should be noted that while the respondent waiting approval of the

applicants contracts those contracts expired before even they were

approved. It is on records that the same expired on 31st August, 2016. This

is not disputed by the parties. Section 36(a)(iii) of the Employment and

Labour Relations Act, Provides that:-

''Forpurpose of this sub-part (a) termination of employment

inc/udes:-

(iii) a failure to renew a fixed term contract on the same or

similar terms if there was a reasonable expectation of

renewer:

But also rule 4(2) of the Employment and Labour Relations (Code of

Good practice) Rules GN. No. 42 of 2007 provides:-

"4(2) where the contract is a fixed term

contract, the contract shall terminate
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automatically when the agreed period expires

unless the contract provided otherwise".

This is the position of the law as far as fixed term contract is concerned.

But the applicants' counsel has argued that despite the fact that the

applicants' contracts were for a fixed term, but due to the fact that there

has been renewal of the same, the applicants therefore had reasonable

expectation for renewal of their contracts.

Although the learned counsel did not specifically cite a relevant provision

backing up his argument, he might be referring to rule 4(4) of the GN. No.

42 of 2007 which provides that:-

"4(4) subject to sub rule (3J the failure to

renew of fixed term contract in circumstance

where the employee reasonably expects a

renewal of the contract may be considered to

be an unfair termination"

As the general rule the principle of unfair termination under the

Employment and Labour Relations Act does not apply to fixed term

contract, unless the employee establishes that he has a reasonable

expectation as provided under the above reproduces provisions. The

provision above cited was interpreted in the case of Dar -es- Salaam
Baptist Sec. School vs. Enock Ogala, Revision No. 53 of 2000 High

Court Labour Division at Dar-es- Salaam. Where Rweyemamu, J.( as she

then was ) held that:-

Page 16 of 23



" where the contract is a fixed term

contract, the contract shall terminate

automaticallywhenthe agreedperiod expires,

unless the contract provided otherwise or

there were expectations of renewal, the

contract would have expired automatically

with no need to writea terminationletter.H

In the case of National Oil (T) Limited vs. Jaffary Dotto

Msensemiand 3 Others,Revision No. 558 of 2016 High Court Labour

Division at Dar -es- Dar es Salaam (unreported), where Nyerere, J (as she

then was), quote with approval the decision in Revision No. 154 of 2010

Mtambula Shamnte and 64 Others vs. Care Samaritan and

Suppliers, High Court Labour Division at Dar -es- Salaam when in

interpreting the provisions above cited, Rweyemamu J. (as she then was)

held that:-

" Explained the principles of unfair

termination do not apply to specific tasks or

fixed term contractswhichcometo an end on

the specific time or completionof a specific

task. Under specific tasks or fixed term/ the

applicable principles apply under conditions

specified under Section 36(a)(iii) of the

Employmentsand LabourRelationsAct, No. 6

of 2004 read together with Rule 4(4) of GN.

42 of 2007/~
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As pointed out above, the applicants have relied on the previous

renewal of their three years contracts to show that they have reasonable

expectation for renewal. But reasonable expectation for renewal must be

proved as provided under rule 4(5) of GN 42 of 2007 which provides that:-

"where fixed term contract is not renewed and the

employee claimsa reasonableexpectation of renewal

the employee shall demonstrate that there is

an objective basis for the expectation such as

previous renewals; employer's undertakings to

renew". (Emphasis supplied)

In the case of National Oil (T) Limited (supra) the court

emphasized on the proof by the applicants on such reasonable expectation

of renewal. At page 8 of the judgment. The court held:-

"I must say the question of previous renewal of

employment contract is not an absolute factor

for an employee to create a reasonable

expectation, reasonable expectation is only

created where the contract of employment

explicit elaborate the intention of employer to

renew a fixed term contract when it comes to

an end. In the present case there is no term

which explicitly elaborate that the employer

undertake to renew the employment contract

when it comes to an end for the respondent to

consider the previous renewal created a
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reasonable expectation that applicant might

renew the employment contract terminated

automatically on 31/12/2014'~

See also the case of Isaack Olutu v. CSI Electrical Limited,

Revision No 320 of 2019 H/court Labour Division DSM, and Kinondoni
Municipal Council v. Maria Emmanuel Rungwa, Revision No. 375 of

2019 Lab. Division DSM.

Basing on the above elaborated legal position, and due to the fact that the

applicants three years contracts have come to an end, their employment

contracts were terminated automatically such that they could not be

applied in computation on their terminal benefits.

The applicants claims for unfair termination after the automatic expiry

of the contracts lack merit as those claims would be valid had the

respondent terminated the fixed term contracts before their expiry, as it

was held in the case of Good Samaritan vs. Joseph Robert Sawari
Munthu, Revision No. 165 of 2011 High Court Labour Division Dar -es-

Salaam (unreported) where the court held that;-

"when an employer terminates a fixed term

contract, the loss of salary by an employee

of the remaining period of the unexpired

term is a direct foreseeable and reasonable

consequence of the employers wrongful
~. "al-Llon...
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There was no unexpired period of the fixed term contracts by the

applicants. Their three years contracts expired on 31st August, 2016. Even

if there was evidence of salary slips showing dates of retirement, but as

the conditions for renewal of contracts are clear, that is by mutual

agreement, the dates for retirement indicated in the salary slips cannot

override the contracts conditions.

However it appears the parties were aware of that position of the law

that is why before the last three years contracts came to an end they

entered into a six months contracts commencing on 1st September, 2016.

The applicants worked under such contracts up to 18th October, 2016 when

the respondent's management informed the applicants on the directives

given by UTUMISHI to terminate immediately existing contracts after it has

declined to approve the three years contracts which also expired on 31st

August, 2016. The six months contracts were terminated before come to

an end. And that was a result of the directives from the Permanent

Secretary President's Office Public Service Management to terminate the

applicants existing contracts. The respondent as employer terminated

those contracts basing on the directives given. He could not act otherwise

thus he has valid reason for termination. However as it was held by the

Honourable Arbitrator, there was no any breach of contract by the

employees/ applicants under any circumstance in terminating the

applicants six months contracts the respondent was bound to comply with

the law particularly Section 15(4) of the Employment and Labour Relations

Act read together with rule 8(2)(2)(b) of GN. No. 42 of 2007 by seating

with the applicants and agree on the termination of their contracts. But

that was not done. Thus respondent did not follow fair procedure for
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termination. The respondent just communicated to the applicants the

directive from UTUMISHI by letter while informing them on the termination

of their contracts, but there has been no prior consultation on the

termination of their contracts before the fixed term has come to an end.

There was therefore no fair procedure for termination. The Honourable

Arbitrator was therefore justified to award the applicants what is due to

them after she has considered all evidence placed before her. The other

complaint by the applicants on the CMAfailure to consider on which among

the three authorities, MUCE,Treasury Registrar or Public Service Secretary

General had the mandate to terminate the applicants employments. This

complaint is baseless as it is clear from the records that the one with

mandate to terminate employment is employer MUCE Management in our

case. But as the contracts reached UTUMISHI for approval that is why the

other authorities intervened and gave directives on what to be done. I find

no merit in this application for this court to intervene by way of revision.

The same is dismissed.

Ordered accordingly.

DATED at IRINGA this 5th January, 2021.

Page 21 of 23



Date:

Coram:

1st Applicant:

z= Applicant:

Respondent:

05/01/2021

Hon. F.N. Matogolo, Judge

Present

Present

Agnes Tumbuchile -SA

Agnes Tumbichile - State Attorney:

My Lord I'm appearing for the Respondent. The matter is for decision,

we are ready.

COURT

Judgment delivered.

05/01/202

Right of appeal is explained.
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