
IN THE HIGH COURT OF TANZANIA 

(DAR ES SALAAM DISTRICT REGISTRY)

AT PAR ES SALAAM
MISC CIVIL CAUSE NO. 2 OF 2016

ABAS ZUBERI MTEMVU............................. PETITIONER

VERSUS

THE RETURNING OFFICER 
FORTEMEKECONSTITUTENCY ........ 1st RESPONDENT
THE ATTORNEY GENERAL....................2nd RESPONDENT
ABDALLAH ALLI MTOLEA ...................3rd RESPONDENT

I. MAIGE, J

RULING

The production of an affidavit of Rehema Francis Wambura (DW-7) 
has been objected by the petitioner through his advocates Mkoba and 
Mbamba on two grounds. In the first place, for the reason of her 
presence in the court room while Photidas Alphonce Kagimbo (DW-6) 
was being cross examined. It is the opinion of the counsel for the 
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petitioner that there is a possibility of the testimony of DW-7 being 

tailored to match with that DW-6.

In the second place, the affidavit itself has been challenged for containing 
legal conclusions. It is paragraph 10 of the affidavit which is at issue. I 
will reproduce here below the respective paragraph for clarity.

10. That, the withdrawal of one Mwakyembe Bernard Mathew was 
done according to the electoral laws and such it was proper. It is 
further stated that the same has affected neither the election 
process nor the final election results for parliamentary seat in 
Temeke constituency in 25h October 2015 general elections.

It was the submissions of Mr. Mbamba that an affidavit which contains 

legal conclusions offends the provision of order 19 of the CPC and cannot, 
according the authority in Uganda vs. Commission of Prisons Ex-parte 
Matovu, (1966) EA, 514, be used in lieu of oral testimony in chief.

Responding to the first point of preliminary objection, Mr. Mabruik 
contended that mere presence of a witness in a court room while another 
is testifying, does not affect the competency of the witness. It was his 
view that the testimony of DW-6 was incapable of affecting an affidavit 

of DW-7 which was deposed before DW-6 was produced into witness 
box. At any rate, Mr. Mabruik submitted, there is no law with the effect of 
excluding a witness to testify he who was present in court during the 
testimony of another.
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On the second issue, Mr. Mabruik, while conceding that an affidavit 
should not contain legal conclusions, was of the position that paragraph 
10 of the affidavit does not contain legal conclusions. He submitted in 

the alternative that; even if it would be established as such, the legal 
consequence is to have the respective paragraph struck off. In the 
further alternative, Mr. Mabruik submitted that this honourable Court has 
power, for the interest of justice, to order for adduction of oral evidence.

On his part, Mr. Tibanyendera joined hand with the learned state attorney 

and added, on the first point that, in the worst case scenario, the 
presence of a witness in a court room while another is testifying, may be 
taken into account in weighing the probative value of the testimony. On 
the second ground, Mr. Tibanyendera emphasized that the deposition in 
the respective paragraph entails evidentiary facts and not legal 

conclusions. In the alternative, Mr. Tibanyendera submitted, the defect if 
any, was merely inconsequential which could be ignored without affecting 

the substantive justice.

I will start with the first point. There is no doubt that DW-7 was in the 
court room while DW-6 was being cross examined. It would appear that, 
after the learned state attorney Maswi had noticed her presence, she took 
initiative to remove the witness from the court room. The counsel for the 
petitioner have requested me to reject her affidavit. Once the affidavit is 
rejected, automatically the witness becomes incompetent to testify. It 
seems to me that both parties are in agreement that it has been the 
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practice to exclude a prospective witness from the court room while 

another is testifying. I am told that the learned state attorneys were not 

aware of the presence of the witness in court room. I entertain no doubt 

about that. I have perceived the efforts that were taken by the learned 
state attorney to remove the witness from the court room after noticing 
her presence. I have heard the submissions from the defense counsel 
that the witness is not familiar with the court practice. I have no reason 

why I should not accept this explanation.

The above aside, it is common ground that DW-7 was in the court room 

when DW-6 was being cross examined. She therefore observed what 

transpired in the cross examination of her fellow witness. Much as the 
testimony of DW-6 cannot affect the affidavit of DW-7 which was 
deposed prior to the cross examination of DW-6, the possibility of the 

testimony of DW-7 in cross examination being influenced by the 

testimony of DW-6 cannot be absolutely denied. I have been asked to 
exclude the evidence in the affidavit of DW-7 and disqualify her from 
testifying. I have not been referred to any authority in support of the 
position. I could not come across with any useful authority from East 
Africa on the issue in my quick research either.

I however understand that under common law jurisprudence, courts have 
discretionary power, upon application or on their own motions, to exclude 
a witness from the courtroom so that he cannot hear the testimony of 
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other witnesses. In civil proceedings, the exclusion does not apply where 

a prospective witness is a part to the proceedings. The rationale behind 
the rule is to ensure a fair trial by averting the possibility of the 

prospective witness being influenced by the testimony of other witnesses. 

It is perhaps worthy to observe that the exclusion of a witness in a court 
room while another is testifying, is not a matter of right. It is the duty of 
the parties or their advocates to orally apply for an exclusion order. With 
this, I am vastly inspired by the commentary in paragraph 270 of the 

Halsbury's Law of England, 4th Edition Volume 17, where it is stated as 
follows:-

The power of the judge to exclude witnesses from the court is 
discretionary, and is not a matter of right so far as parties are 
concerned, although in civil case the parties themselves may not be 
ordered to leave the court.

It seems to be the common law position, according to paragraph 269 of 

Halsbury's Law of England, (supra) that; refusal of the witness to leave 
the court room when ordered, though amounts to contempt of court, 

does not render the witness incompetent. Nor does it justify exclusion of 
his evidence. I take it to be the law that, presence of a witness in a court 
room while another is testifying, without there being an exclusion order, 
does not exclude him from testifying. It is my humble opinion however 
that, if there be an exclusion order, the evidence is admissible, but its 
probative value may be very small and may even be disregarded.
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As no exclusion order has been issued against DW-7, there is no reason 
why her evidence should not be received. The first point of preliminary 

objection therefore is without merit.

Let me tackle the second objection as to legal conclusions. It is 
irrefutablethat an affidavit which contains legal conclusion is bad in law. 
This is according to the express provision of order 19 of the CPC. It would 

be desirable to point out that; just as legal conclusions are not allowed in 
affidavit, they are as well not allowed in pleadings. It follows therefore 

that, an authority discussing legal conclusions in relation to pleadings may 
analogously apply to an affidavit. So far, there is no statutory definition 
of the term "legal conclusions". Neither does the authority in Uganda vs. 
Commission of Prisons Ex-parte Matovu defines the same. There has also 

not been an attempt by either of the counsel to distinguish between 

evidentiary fact and legal conclusion. Admittedly, the task to distinguish 
between the two concepts except in clear cases, is not easy. Appreciating 
the intricacy in contradistinguishing between the two concepts, professor 

Bernard C. Gavit in his article entitled "Legal Conclusions" published in 

Indiana Law Journal, Vol.9, Issue 2, 1933, article 2 remarks that:
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It has of course been pointed out many times that much difficulty 
arises out of our use of language. Nowhere is the difficulty any 
more acute than in the procedural field; and it is the problem of 
legal conclusions in pleadings with which this paper ultimately 
concerns.

The difficulty arises because most of the words that we use have both 
technical and common meaning. The word "murder" for example, may 
have its common meaning of causing death of a person but also its 
technical meaning of causing death of a person with malice aforethought. 

Therefore, if a witness says in testimony that: "it is X who murdered Y," it 
may be a legal conclusion if the word "murder" is used in its technical 
term but it cannot be as such if the word "murder" is used in its factual 
meaning. This issue is discussed in details by professor Bernard C. Gavit 
in his "Legal Conclusion^' at pages 124 and 125 ( supra)

Professor Walter W. Cook, in his scholarly article entitled "Statement of 
Fact in Pleadings under the Codd' published in Yale Law Journal, at page 
416, defines what is a legal conclusion in the following words:-

"Let us now examine conclusions of law. The first thing noticed 
upon analysis is that a so-called conclusion of law is a generic 
statement which can be made only after some legal rule has been 
applied to some specific group of operative facts.

It would appear to me that the phrase 'legal conclusion" connotes a 
generic statement which is deducted after application of a legal rule in 
certain operative facts. It entails the use of language in its legal
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significance as opposed to factual significance. It thus describes a legal 
concept as opposed to factual or common concept.

In this matter, the subject of the contention is the first sentence of 
paragraph 10 of the affidavit that: " the withdrawal of one Mwakyembe 
Bernard Mathew was done according to the electoral laws and such it was 

proper"On the face of it, the expression "the withdrawal of one 
Mwakyembe Bernard Mathew was done according to the electoral lawd 
may sound as a legal conclusion but not in the context of this case. I say 
so because the affidavit in dispute comprises of evidence in rebuttal. In 
his pleadings and evidence, the petitioner has endeavored to show that 
election laws were not complied with. One of the instances of the alleged 

non-compliances is the withdrawal of Mr. Benard Mwakyembe from the 
contest. It was asserted that it did not comply with the elections laws. 
The respondents were bound to rebut. The rebuttal depends on what 
evidence was adduced. The deposition in paragraph 10 of the affidavit is 

preceded by other factual depositions explaining how the elections laws 
were complied with. In my opinion therefore, the aforesaid deposition is 
not necessarily a legal conclusion.

Strictly speaking, the clause " and as such it was proper" in the last part 
of the sentence is in itself a legal conclusion inferred from the first clause 
of the sentence. In practice, such kind of inferences are used for the 
sake of clarity and emphasis and are tolerable. Mogha, one of the 
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prominent jurists in civil law jurisprudence, discusses, in his Mogha's Law 

of Pleadings in India, 15th Edition, several incidences where such 
inferences can be tolerated. He states as follows:-

But, while the strict rule of pleadings requires that such legal 
inferences need not be pleaded, still sometimes in addition to the 
facts which are clearly pleaded, the inference is also pleaded, either 
for the sake of dearness or for convenience, as that sometimes 
makes the statements of facts more intelligible and shows their 
connection with each other. This has been tolerated even in 
England, as such pleading is, at most, unnecessary and does not 
affect or in anyway embarrass the other party. For example, in a 
suit on hypothecation bond, if the defendant pleads that the bond 
was not attested by two witnesses, and does not therefore 
amount to a mortgage, the latter pleading may strictly be against 
the rule, yet it may be tolerated, (page 24)

Professor Bernard C. Gavit (supra} underscores the importance of the 

use of liberal approach in deciding whether a statement is a legal 

conclusion or factual in the following words:

There is necessarily much latitude involved in the decision of the 
question as to whether or not a given word or phrase is a legal 
conclusion or an operative fact and does or does not give sufficient 
notice. What the common meaning of the word is sometimes a point 
which reasonable men may reasonably differ, (page 126 thereof)

It may conceivably be useful to point out that the commentaries of the 
two scholars above are in line with the provision of article 107A (2) (e) of 
the Constitution of the United Republic of Tanzania, 1977, which enjoins 
the courts, in dispensation of justice, to refrain from being bogged down 
by procedural technicalities at the expense of substantive justice. I am 
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satisfied that the defect in paragraph 10 of the affidavit trivial as it is, is 
so insignificant that it can be tolerated without affecting the substantial 

validity of the affidavit, and of course, without occasioning injustices to 

the petitioner. For those reasons therefore, the second ground of 
preliminary objection shall not survive.

In the final result, the preliminary objections are overruled. The affidavit 

of Rehema Francis Wambura (DW-7) is hereby admitted and adopted 
in lieu of oral testimony in chief.

JUDGE 
15/08/2016

Ruling delivered in the presence of Mr. Mabruik and Miss. Maswi, learned 

state attorneys, representing the first two respondents, Mr. Tibanyendera, 
learned advocates for the third respondent and Mkoba, learned advocates 
for the petitioner this 15th 1 day of August, 2016.

JUDGE 
15/08/2016
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